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In re: DOW CORNING CORPORATION, )
)

Debtor. )
)
KOREAN CLAIMANTS, )

)
Appellants; )

)
‘7. ) QRUER

)
DOWCORNINGCORPORATION;THEDOW )
CHEMICALCOMPANY;CORNING )
INCORPORATED;OFFICIALCOMMITTEE OF )
TORT CLAIMANTS, )

)
Appellees. )

Before: NORRIS,COOK,andGRIFFIN, Circuit Judges.

The Korean Claimants in this bankruptcyproceedingappeala post-confirmationorder

approvingtheprocessingand settlementofclaimsby certainAustralianclaimants.Theappellees

moveto dismisstheappealpursuantto thedoctrineof equitablemootness.TheKoreanClaimants

opposethemotion to dismiss.

Thedoctrineofequitablemootness,orequitableestoppel,arisesfrom the“growing number

ofcasesoutsidethiscircuit [that] recognizethat ‘a planofreorganization,onceimplemented,should

bedisturbedonly for compellingreasons.” City ofCovingtonv. CovingtonLandingLtd. P ‘ship,

71 F.3d 1221, 1225 (6th Cir. 1995),quotingIn re UNR Indus.,20 F.3d 766, 769 (7th Cir.), cert.

denied,513 U.S. 999(1994);seealsoIn reMetromediaFiberNetwork,Inc., 416F.3d 136 (2d Cir.
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2005); In re U.S. AirwaysGroup, Inc., 369 F.3d806 (4th Cir. 2004);In re ContinentalAirlines,

Inc., 91 F.3d 553 (3dCir. 1996),cert. denied,519 U.S. 1057(1997); In re Manges29 F.3d 1034

(5thCir. 1994),cert.denied,513U.S. 1152(1995).ThiscouPiecentlyadoptedthestandardutilized

by theFifth Circuit to determinewhetheran appealshouldbe dismissedfor equitablemootness.In1

re AmericanHomePatient,Inc., — F.3d—, 2005 WL 1949548,at *3 (6th Cir. Aug. 16, 2005).

Under this test, the court considersthe following three factors: “(1) whethera stay hasbeen

obtained;(2) whethertheplan hasbeen‘substantiallyconswhmated’;and (3) whetherthe relief

requestedwould affecteithertherightsofpartiesnot beforethecourtor the successoftheplan.”

City ofCovington,71 F.3dat 1225,citing In reManges,29 F.3ç1 at 1039.

The Korean Claimants did not seek or obtain a stay pending appeal of either the

implementationofthePlanofReorganizationor thesettlementwith theAustralianClaimants,and

both thePlanandthe settlementhavenow beensubstantiallyconsummated.Thereis no effective

reliefthatcouldbegrantedby this courtthatwould nothaveasubstantial,adverseimpactonparties

not beforethecourt.

Therefore,themotionto dismisstheappealasmoot is GRANTED.

ENTEREDBY ORDEROF THE COURT

Clerk


