UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
Southern Division
[Filed and Entered: Sept. 15, 1992]
In re:
SILICONE GEL BREAST IMPLANTS
PRODUCTS LIABILITY LITIGATION
(MDL-926)

)
)
)
)
)

Master File No. CV 92-P-10000-S
(This Document Relates To:
All Cases)

Order No. 5
(Revised Case Management Order)

On July 20-21, 1992, and August 21, 1992, conferences were held pursuant to
Rule 16 in Birmingham, Alabama. This order is entered as a result of discussions at
those conferences.

It supplements and, to the extent inconsistent, supersedes all

prior orders and applies to all cases that have been or are subsequently filed in,
removed to, or transferred to this court as part of the Silicone Gel Breast Implant
Litigation, including any cases involving other implant product liability claims
considered suitable for inclusion in this litigation. A copy of Exhibit A to this Order
will be filed and docketed in each such case.

Caution: The terms of this order automatically apply to cases transferred to the Northern District of
Alabama under 28 U.S.C. § 1407 once the transfer order from the JPMDL has been filed in this
court. Until that time (including the time a conditional transfer order is pending), the terms of this
order do not apply to a case filed in another district unless that court so orders.

1.
Admission of Counsel. Attorneys admitted to practice and in good standing in
any United States District Court are hereby permitted to appear pro hac vice in this
litigation without need for any other motion, order, or payment of fee. Association of
local counsel is not required.

2.
Pretrial Consolidation. All cases in this litigation are consolidated for
pretrial purposes. This is not a determination that any of these actions should be
consolidated for trial, and does not have the effect of making any entity a party to an
action in which it has not been named and served.
3.
Filing of Papers with Court. The purpose of the following instructions is to
reduce the time and expense of duplicate filings of documents through use of a master
case file, while at the same time not congesting the master case with miscellaneous
pleadings and orders that are of interest only to the parties directly affected by them.
It is not intended that a party would lose any rights based on a failure to follow these
instructions.
(a) Master Docket and File. The Clerk will maintain a master docket and
case file under the style "In re Silicone Gel Breast Implants Product Litigation
(MDL-926)" as master file number CV 92-P-10000-S. Orders, pleadings, motions,
and other documents bearing a caption similar to that of this order will, when
docketed and filed in the master case, be deemed as docketed and filed in each
individual case to the extent applicable and will not ordinarily be separately
docketed or physically filed in such individual cases. However, the caption may
also contain a notation indicating whether the document relates to all cases or
only to specified cases.
(b) Separate Filing. A document that relates only to a specific case and
would not be of interest except to the parties directly affected by it--such as an
amended complaint adding a party or a motion to dismiss a party--should bear the
caption and case number of that case rather than of the master case file. Such a
document will be docketed and filed in that case and not in the master case file.
Please note that cases removed or transferred to this court are assigned a new
case number in this court.
(c) Address; Number of Copies. When filing documents with the court, send
only one signed original to the Clerk, U. S. District Court, Federal Courthouse,
Birmingham, AL 35203. Documents should be stapled once and should not have
"blue backs" or other cover sheets. Unless specifically requested by the court,
do not submit additional copies to the Clerk or send informational copies to the
judge's chambers.
(1) Telephone Numbers. The telephone number for the Docket
Clerk handling these cases is (205)731-2038.
Access to PACER (a
computerized service for obtaining docket information) is (205)731-3502.
The general telephone number for the Clerk's office is (205)731-1701.
(2) FAX. Litigants may transmit documents to the Clerk by FAX
only if advance approval is given by the undersigned. This approval should be
requested only in exigent circumstances where transmission by other
methods is not feasible. The Clerk's FAX number is (205)731-0742.

(d) Briefs; Correspondence. Send to the judge's chambers (Room 882,
Federal Courthouse, Birmingham, Alabama, 35203) any briefs, correspondence, and
other similar materials that are not due to be docketed. Send only one copy. Do
not send a copy of such materials to the Clerk.
(1) Telephone Number. The telephone number for the judge's
chambers is (205)731-1709.
(2) FAX.
chambers by FAX only
approval should be
transmission by other
(205)731-2243.

Litigants may transmit documents to the judge's
if advance approval is given by the undersigned. This
requested only in exigent circumstances where
methods is not feasible. The chamber's FAX number is

(e) Discovery Documents. Pursuant to Rule 5(d), discovery requests and
responses are not to be filed with the Clerk or sent to the judge's chambers except
when specifically so ordered by the court or to the extent needed in connection with a
motion.
(f) Computer Files. Counsel using computers to prepare documents sent to
the Clerk or to the judge's chambers are asked to retain computer-readable text
files of these documents. The court contemplates that procedures will be
established for maintaining an electronic library of these files for quick and
inexpensive access by other litigants and interested parties.
4.

Service of Original Complaints; Amendments Adding Parties.

(a) Acceptable Service. Exhibit B is a list of the "National Defendants"-that is, those entities that have frequently been named as defendants in these
cases filed throughout the United States--showing also their national counsel
and (according to their counsel) the state(s) in which they are incorporated, in
which they have their principal place of doing business, and in which they will or
may contest personal jurisdiction. To eliminate disputes over service of process
and reduce the expense of such service, these defendants have agreed to accept
service of process in these cases (without, however, waiving any objections to
personal jurisdiction or venue) if a copy of the summons and complaint is sent by
certified mail, return receipt requested, to the person or address shown in the
fifth column of Exhibit B. This agreement applies to any case involving silicone
gel product liability claims filed in any federal district court or in any state
court of general jurisdiction.
(b) Extension of Time to Serve. Notwithstanding the provisions of Rule 4(j),
plaintiffs shall have thirty days after the date of this order (or, if later, thirty
days after the date a case is subsequently filed in, removed to, or transferred to
this court) in which to effect service on defendants.
(c)

Leave to Add Parties. Until otherwise directed, plaintiffs are granted

leave, without need for any special motion or order, to add other plaintiffs to
any pending (or subsequently filed, removed, or transferred) case if all plaintiffs
in the case (1) will be represented by the same counsel (or if counsel for existing
plaintiffs consent to the intervention), (2) all plaintiffs are suing the same
defendants, and (3) all plaintiffs had their implant(s) performed in the same
state. The purpose of this authorization is to avoid unnecessary filing fees and
the delays inherent in 28 U.S.C. § 1407 transfers. The joinder of such parties
will not be viewed as affecting subsequent motions by either plaintiffs or
defendants for separate trials under Rule 42(b). Plaintiffs choosing to add
parties under this authorization are, to the extent claims are made against any of
the "National Defendants" listed in Exhibit B, requested to send a copy of the
amended complaint to such agent or address in addition to serving liaison counsel
as specified in paragraph 5(a).
5.

Service of Other Documents.

(a) National Liaison Counsel. Service of all orders, pleadings (other than
the original summons and complaint), motions, briefs, and other documents will be
effective on all parties when made on the following persons who, as provided in
Order No. 2, have been designated as National Liaison Counsel:

(1) National Liaison Co-Counsel for Plaintiffs:
Mr. Francis H. Hare, Jr.
Hare, Wynn, Newell & Newton
Suite 800, Massey Building
290 North 21st Street
Birmingham, AL 35203
Telephone: (205)328-5330
FAX: (205)323-8276 or 324-2165

Mr. J. Michael Rediker
Ritchie & Rediker
312 North 23rd Street
Birmingham, AL 35203
Telephone: (205)251-1288
FAX: (205)324-7830

(2) National Liaison Counsel for Defendants:
Mr. Frank C. Woodside, III
Dinsmore & Shohl
1900 Chemed Center
255 East Fifth Street
Cincinnati, OH 45202
Telephone: (513)977-8266
FAX: (513)977-8141
Documents received by liaison counsel by 11:59 p.m. on Thursday of any week are
considered served as of 4:00 p.m. on Friday of that week. Liaison counsel are
responsible for promptly distributing copies to the parties for whom they are
acting as liaison counsel on a "need to know" basis and for providing a convenient,

inexpensive means by which any other parties for whom they are acting can obtain
copies if desired.
(b)

Additional Service.

(1) Defaults; Sanctions. Motions claiming default or seeking
other penalties or sanctions against a party for failure to take some action
within a time period measured from the date of service of a document must
also be served on counsel of record for that party (or, if the party is listed
in Exhibit B, on the national counsel for that party).
(2) Informational Copies. If a document affects only a particular
party or a particular case--for example, a motion seeking to dismiss a party in
a case or to remand a case to state court--service of an additional copy upon
counsel of record for that party or in that case (or, for those defendants
listed on Exhibit B, their national counsel for this litigation) is encouraged,
but not required.
(c) Computer Files. Counsel using computers to generate documents served
on other parties are asked to retain computer-readable text files of these
documents.
It is contemplated that procedures will be established for
maintaining a library of such materials for quick and inexpensive access by other
litigants and interested parties.
6.

Master Pleadings; Motions; Orders.

(a) Master/Sample Complaints. Plaintiffs' National Steering Committee has
filed in CV 92-P-10000-S (1) a master complaint containing allegations that would
be suitable for adoption by reference in individual cases and (2) a sample
complaint illustrating how allegations from the master complaint can be
incorporated into an individual case.
The allegations of the master complaint are not deemed
automatically included in any particular case. However, in order to avoid
possible problems with statutes of limitations or doctrines of repose, it
shall be deemed (except to the extent a plaintiff thereafter files an
amended complaint disavowing such claims and theories or limits its claims
and theories to those contained in an amended complaint) that as of this
date, for cases now pending in this court (or as of the date other cases are
filed in, removed to, or transferred to this court) a motion is filed in each
such case to amend the complaint to add any potentially applicable claims
and theories from the master complaint not contained in the complaint
actually filed in that case.
(b) Master Answers. By October 15, 1992, each entity listed in Exhibit B
will file in CV 92-P-10000-S a master answer that incorporates its defenses in
law or fact to claims made against it in the various actions that are presently
pending in this litigation, including any cross-claims it makes against other

defendants. The answer will not attempt to provide a cross-reference to
particular paragraphs or counts of the various complaints. The answer will,
however, in a "generic" manner admit or deny (including denials based on lack of
information and belief) the allegations typically included in claims or crossclaims made against it as well as make such additional allegations as are
appropriate to its defenses or cross-claims. This may be done through allegations
such as "It alleges . . . that it is incorporated in State A; that it has its principal
place of business in State B; that during the period from (date) to (date) it
manufactured, sold, and distributed products intended to be used in breast
implant procedures; that these products were intended to be used only by trained,
knowledgeable physicians and were accompanied by warnings and instructions
that adequately explained such risks as were inherent and unavoidable in the
products; that these products were not unreasonably dangerous, were suitable
for the purposes for which they were intended, and were distributed with
adequate and sufficient warnings; that it is without knowledge or information at
this time sufficient to form a belief as to any averment that one of its products
was used in the implant procedure on which the plaintiff's complaint is based; that
to the extent the plaintiff makes a claim for X (or under Statute Y) it is not
liable because . . . ; etc."
(1) When so filed in CV 92-P-10000-S, these answers constitute
an answer in each constituent case now pending or when hereafter filed in,
removed to, or transferred to this court except to the extent the
defendant later files a separate answer in an individual case.
(2) A defendant not listed in Exhibit B may also file a master
answer in CV 92-P-10000-S by October 15, 1992, or within 45 days after the
first case in which it is named as a defendant is filed in, removed to, or
transferred to this court.
(c) Refinement of Pleadings. It is anticipated that an amended, more specific
complaint and answer may be required before a case is scheduled for trial or
remanded to a transferor court, but that amendments of pleadings prior to that
time should generally be avoided.
(d) Motions; Orders. A motion, brief, or response that has potential effect
on multiple parties (e.g., documents submitted in connection with a motion for
partial summary judgment asserting that punitive damages are not recoverable
with respect to implants performed in State A) will be deemed made in all similar
cases on behalf of, and against, all parties similarly situated except to the
extent such other parties timely disavow such a position. Additional motions,
briefs, or responses addressed to such issues should not be filed or submitted by
other parties except to the extent needed because of inadequacy of the original
papers, to present unique facts, or a difference in positions. Orders resolving
such motions will likewise be deemed as made with respect to all parties similarly
situated unless the order indicates otherwise.
(e)

Motions under Rule 11 and Rule 56. No motion shall be filed under Rule

11 or Rule 56 without leave of court.
(f) Effort to Resolve Without Court Intervention. Any motion relating to
discovery or any other subject on which accord of affected parties might
reasonably be expected shall contain a certificate that the movant has conferred
with other affected parties and made a good faith effort to resolve the dispute
without need for court intervention.
7.

Discovery.

(a) Concepts and Objectives.
The plan for document production,
interrogatories, requests for admission, and depositions has been developed based
on the following principles: (1) discovery should be conducted on the assumption
that there may be a separate trial of each case (federal or state); (2) additional
"true discovery" will not be needed with respect to many potential witnesses who
have previously testified in depositions or in trials; (3) video-taped depositions
(which are also stenographically recorded) should be taken for potential use as
trial testimony of all persons whose testimony will likely be needed in a number
of trials, thereby enabling trials to be conducted in different courts at the same
time without complications arising from unavailability of witnesses; (4) through
use of a joint plaintiff-defendant federal-state library, all parties in any federal
or state court should have quick and inexpensive access to, and the ability to
retrieve, (A) all existing and future depositions, interrogatories, requests for
admission, and trial transcripts in text-readable and searchable computer files
and (B) all potentially relevant documents from the defendants and other
sources that are likely to be used during depositions or at trial in more than a
single case; (5) claims of confidentiality and use of "protective" orders
restricting use of materials should be kept to an absolute minimum; (6) some
discovery will be "national" in scope (i.e., potentially needed in various cases
throughout the country), while other discovery will be "regional" (e.g.,
depositions from plastic surgeons performing numerous implants) and still other
discovery will be "case-specific" (e.g., depositions of plaintiffs and their treating
or examining physicians); (7) the plan should be designed to accommodate
coordinated, cost-efficient discovery in both federal and state courts; and (8), in
order to minimize unnecessary burdens and expense of redundant discovery,
parties should not submit document requests, interrogatories, requests for
admission, and notices of depositions without first determining that the materials
are not available in the library or are inadequate.
(b) Plaintiffs' Steering Committee. The court has appointed a Plaintiffs' National
Steering Committee to coordinate discovery and other pretrial proceedings on behalf
of the various plaintiffs. The list of these attorneys is attached as Exhibit C. The
court reserves the right to change these appointments from time to time as
appropriate.
(1) It is recognized that there are, and likely will continue to
be, disagreements among plaintiffs with respect to various pretrial matters,
particularly with respect to the planning for trial and as to whether class

actions or consolidated trials may be appropriate. The designation of the
Steering Committee is not intended to preclude the presentation to the
court of divergent views from within the Steering Committee or by attorneys
for plaintiffs who disagree with positions taken unanimously by the Steering
Committee. However, counsel for individual plaintiffs should not repeat
arguments, presentations, or actions of the Steering Committee.
(2) The Steering Committee may organize itself into subcommittees and may designate additional counsel to assist in performing its
responsibilities.
(3) At least in states in which a substantial number of implant
cases have been or may be instituted (whether in federal or state court),
there will also be a state (or local) liaison counsel or steering committee,
with responsibilities for similar coordination in management of discovery
that is primarily state-wide or local, such as discovery from surgeons or
hospitals which have been involved in many implant and explant/removal
procedures. It is expected that, if a person or committee is established by
the state courts to coordinate implant litigation within that state, the same
attorneys should ordinarily be designated to perform similar functions for
the federal cases filed in that state.
(c) Joint Depository. A joint plaintiffs-defendants federal-state document
depository and library will be maintained in the United States Courthouse at 100
East Fifth Street, Cincinnati, Ohio, 45202 (telephone: 513-684-6688; FAX:
513-684-5853) and supervised by Tina J. Crowe. The depository will store all
materials produced by parties and third-parties that may be needed in more than a
single case, including documents, interrogatories, requests for admission,
requests for production of documents, depositions, trial transcripts, and similar
materials. These materials will be made available to litigants in any federal or
state case involving implant product liability claims. It is anticipated that
materials in the depository should be available from the depository for such
distribution by December 1, 1992.
(1) The expenses of the depository, including the costs of
imaging of documents and the compensation paid to Ms. Crowe to the extent
not payable as an employee of the federal judiciary, shall be initially
divided equally between the Plaintiff's National Steering Committee and the
national defendants listed in Exhibit B.
(2) Reimbursement of these expenses may be obtained by imposing
user fees, but these fees will be kept to the minimum necessary to fund the
costs of the depository incurred by reason of this litigation. The depository
will not be conducted as a "profit-center."
(3) Plaintiffs' Steering Committee has indicated that it expects
to establish additional regional electronic depositories.

(d) Numbering. All materials will be uniquely identified by a prefix of as
many as three letters and a page number of as many as nine digits. This
combination of letters and digits should then be used throughout the discovery
process and at trials whenever referring to a particular document or page. All
reasonable efforts should be made to avoid having the same page being assigned
more than one such identifying number except when there is a need to account for
different copies of the same document or page, for example because of special
notations being placed on a document.
(e)

Documents.

(1) Documents produced by the plaintiffs, defendants, and thirdparties pursuant to Rules 33, 34, and 45 will be submitted to the depository,
as will a copy of interrogatories (and responses), requests for admission
(and responses), depositions, trial transcripts, and other similar materials.
(2) The "manufacturer" defendants have been directed to submit
to the depository by September 15, 1992, the documents previously
requested from them; and the "supplier" defendants ('21' International
Holdings, General Electric, and Union Carbide) have been directed to submit
to the depository by October 15, 1992, the documents requested from them.
(A) Some additional time may be needed by some
defendants to produce some of the requested documents. These are to
be submitted as soon as possible after the due dates.
(B) The documents to be produced include all nonprivileged materials that are potentially relevant in any of the cases
or that are reasonably calculated to lead to relevant evidence. After
the production has been accomplished, the Plaintiffs' National
Steering Committee and the particular defendant will prepare a joint
statement describing the nature and scope of the documents produced
that can serve as the functional equivalent of a Rule 34 request and
response, enabling other litigants to understand what has been
produced.
(C) Each defendant shall file by November 1, 1992, a
list of any otherwise relevant documents that are not produced based
on a privilege or a protection (such as for work-product materials).
Documents may be withheld only if privileged or protected against
disclosure in each court (federal or state) in which they have been
sued.
(D) The objective that defendants producing
documents under this plan be relieved of redundant requests from
plaintiffs in other federal and state cases can be accomplished only if
plaintiffs can be reasonably confident that all potentially relevant
documents are either produced or are specifically identified as

withheld pursuant to a legitimate claim of privilege or protection
against disclosure. A defendant's failure to either produce or identify
as withheld a relevant document will be viewed by the court as a
serious infraction of its orders, justifying appropriate sanctions
unless exceptional circumstances justify its failure. Upon learning
that there are any additional relevant documents in its possession or
under its control which have not been produced or identified, a
defendant is under an obligation to promptly make known the existence
of the documents (including the reason for its failure) and submit the
documents to the depository or, if withheld under a claim of privilege
or protection, identify the documents.
(3) Pleadings, interrogatories, trial transcripts, and similar
materials will, to the extent feasible, be stored in computerized textreadable and searchable format. Depositions will be stored both in the
form of text-readable and searchable computer files and on video-tape.
Other documents such as letters, reports, photographs, etc. (including
those appended to a deposition) will be "imaged" under a contract with
DocuQuest approved by the court in Order No. 4 and then made available to
litigants on CD-ROM disks or other suitable media unless, because of the
nature of the materials, they are unlikely to be used in other than a single
case (e.g., medical history records of a particular plaintiff).
(4) A summary will be prepared by Plaintiffs' National Steering
Committee and reviewed by the defendants, which identifies by number and
describes (in neutral words that would be suitable for use by a court in
preparing a list of exhibits) the various documents. This summary will be
prepared in a computerized data-base format and made available to all
parties, who then may add private, work-product comments as separate fields
in their own copy of the data-base.
(5) All "protective" orders previously entered in any of the
cases part of MDL-926 under Rule 26(c) are (with the exception of those
designed to keep confidential the identity and medical condition or history
of plaintiffs or putative class members) hereby vacated and voided effective
November 15, 1992. Any party seeking to impose restrictions on access to or
use of any materials under Rule 26(c) shall file by November 1, 1992, a
motion identifying with particularity the materials for which the protection
is sought and the proposed terms and conditions of any such protection. If
materials are subject to a protective order entered by another court in a
case that is not part of MDL-926, the affected parties are expected to waive,
to the extent feasible, any rights under such orders to keep such materials
confidential and, if necessary, to seek relief from the court in which the
protective order was entered. To the extent any materials remain or become
subject to a protective order, that fact will be indicated in a separate field
on the summary described in paragraph (4) above.
(6)

Tina J. Crowe, Supervisor of the Depository, will prepare

and make available before December 1, 1992, an informational booklet
explaining how materials can be obtained from the depository.
(7) Each party shall preserve all documents and other records
and exhibits potentially relevant to the subject matter of this litigation.
Subject to further order of the court, parties may continue routine
erasures of computerized data pursuant to existing program, but they shall
(A) notify opposing counsel about such programs and (B) preserve any
printouts of such data. Requests for relief from this directive will receive
prompt attention from the court. The parties are to confer and attempt to
agree on arrangements for the preservation or disposition of
explanted/removed materials.
(f)

Depositions.
(1)

Schedule.

(A) National Defendants. Depositions of current and
former employees of the "National" defendants may commence after
October 15, 1992, and are to be completed by March 31, 1993. These
should be taken on the assumption they may be used as trial testimony.
They should be recorded both on video-tape and stenographically, with
a computer disk in text-readable form also being obtained. The direct
examination should be made by the party who would most likely be
presenting the testimony of that person at trial. If a potential
deponent has not previously testified in a deposition or at trial, it may
be appropriate to arrange for a "discovery" deposition by opposing
parties prior to the "trial-type" deposition.
(B) Plaintiffs. Depositions of plaintiffs may commence
after December 1, 1992. For most of these, the principal purpose will
be for "discovery" purposes and will likely be noticed by defendants
after the plaintiff has answered interrogatories providing "core
information" about the plaintiff's condition and claims of damage. The
parties are given leave to conduct these depositions by video-tape
recording (provided a stenographic record is also made), but there is
no requirement for video-taping. No cut-off date can be established at
this point in view of the potential for additional cases and the lack of
certainty as to trial dates.
(C) National Experts.
Depositions of "national"
experts--those whose testimony may be used in different trials around
the country--may commence after March 31, 1993, and should be
completed by May 31, 1993. These should be taken on the assumption
they may be used as trial testimony. They should be recorded both on
video-tape and stenographically, with a computer disk in text-readable
form also being obtained. The direct examination should be made by the
party who would most likely be presenting the testimony of that

person at trial. If a potential deponent has not previously testified in
a deposition or at trial, it may be appropriate to arrange for a
"discovery" deposition by opposing parties prior to the "trial-type"
deposition. It is recognized that supplemental depositions may be
needed from time to time, for example if there is a change in the stateof-knowledge regarding implants and their consequences.
(D) Plastic Surgeons; Hospitals.
Depositions of
surgeons and hospital personnel involved in implant or
explant/removal procedures, some of whom may be named as defendants
in some cases, may commence after May 31, 1993. These depositions are
likely to have two phases or aspects--first, general information that is
not plaintiff-specific (e.g., education, what they knew or were told
about implant materials and when, what they usually advised patients,
etc.) and second, particular information that is plaintiff-specific. It is
anticipated that this general information would be obtained in a trialtype video-taped deposition for potential use in all appropriate cases
and that this could be accomplished during Summer 1993. Some
plaintiff-specific depositions might be conducted as early as Summer
1993, but the time required for all of these will depend upon the
number of procedures performed by the deponent and the potential
trial dates for a particular plaintiff.
(E) Treating Physicians. Depositions of physicians who have treated
plaintiffs may commence in some cases as early as June 1993. The time required to
complete these will be set as potential trial dates are determined for particular
cases.
(F) Defendant's Examining or Consulting Physicians.
Depositions of physicians who examine plaintiffs under Rule 35 on the
request of a defendant or who may otherwise be called by a defendant
to express opinions regarding a plaintiff's condition should ordinarily
be taken after the depositions of the plaintiff's treating physicians. In
some cases this might occur as early as August 1993. The time required
to complete these will be set as potential trial dates are determined
for particular cases.
(G) Other Witnesses. Depositions of other persons
(e.g., members of plaintiff's family) will be scheduled based on the
potential dates of particular cases. It is not expected that any of
these would commence before June 1993. If a deposition is needed to
provide the evidentiary foundation for admissibility of documents (e.g,
under Evidence Rule 803(6) as evidence of the truth of assertions
contained in a business record), it is expected that, to save costs, this
would be accomplished either by a telephonic deposition or by a
deposition under Rule 31.
(2)

Method of Examination.

When taking depositions for

potential use in a number of cases: (A) start with full examination (direct,
cross, and redirect) on the matters of general interest before proceeding
into any additional interrogation that is plaintiff-specific; (B) avoid
identifying items such as "I'm Mary Smith and I'm representing Jane Doe" that
could be confusing when the deposition is used in other cases; and (C) do not
repeat examination merely to make it specific to a particular case. For
example, if Dr. Don Jones testifies that he didn't tell any of his patients that
there was a risk that X might happen, don't ask him for the same information
about each individual plaintiff.
(3) Objections. Even in depositions taken primarily for use at
trial, it is rarely necessary to state objections to questions during the
deposition. Most objections can--and should--be made for the first time at
trial when a deposition is offered. Any objections that are made during the
deposition must be stated concisely and in a non-argumentative and nonsuggestive manner, such as would be appropriate if the examination was
conducted before a judicial officer. A party may instruct a deponent not to
answer a question only when necessary to preserve a privilege, to enforce a
limitation on evidence imposed by the court, or to present a motion under
Rule 30(d).
(4) Number of Examiners.
Counsel should exercise selfrestraint by not attending depositions that can be fairly conducted by
others having a similar interest. One or two attorneys are to be designated
by each side to conduct the principal examination of the deponent. While
other counsel may ask additional questions, these should be limited to
matters not already covered, and it is preferable that these additional
questions be asked by the same counsel who have conducted the prior
examination. It will be permissible to take periodic recesses during a
deposition in order for examining counsel to consult with their colleagues
about additional lines of examination, but such recesses should not be used
to "coach" the deponent.
(5) Disputes during Depositions. Counsel should attempt to
resolve disputes arising during depositions without need for court
intervention. Disputes that cannot be so resolved may, if they might result
in the need to conduct a supplemental deposition, be raised with this court
by telephone, either to the undersigned (205-731-1709) or to Magistrate
Judge Elizabeth Campbell (205-731-0364). It is expected that disputes
between the parties should be addressed to this court rather than to the
district court in which the deposition is being conducted, and that the
undersigned will exercise the powers conferred by 28 U.S.C. § 1407(b) to
deal with disputes involving non-party deponents.
(6) Use at Trial. A deposition taken pursuant to this plan
(including, when filed in the document depository, depositions previously
taken in these cases and depositions previously or subsequently taken in any
other silicone gel implant litigation in federal or state courts) shall be

considered as satisfying the requirements of Rule 32(a) for use at trial in
any federal court action involving silicone gel implants (subject to meeting
the conditions stated in one of the numbered paragraphs of that subdivision)
against any entity that-(A) at the time the deposition is taken is a party in
any case then consolidated in this court under CV 92-P-10000-S, or
(B) after the deposition is taken becomes a party in
any case consolidated in this court under CV 92-P-10000-S, unless
within 45 days after first becoming a party it files with this court a
written request that one or more specifically identified depositions
not be used in the case(s) in which it is a party. If such a request is
filed, other parties wanting to use the deposition(s) in the case may
thereafter notice the deponent for a supplemental deposition,
including one by telephone or on written questions under Rule 31. In
such depositions the deponent should first be asked whether he or she
reaffirms the testimony previously given. If the answer is "yes,"
further examination of the deponent should be limited to issues and
items not covered in the original deposition.
The parties to this litigation are hereby ENJOINED from raising, with
respect to any deposition usable against them in federal court actions, any
objection in any state court action involving silicone gel implants to the
use of the deposition based upon the fact that the deposition was not taken
in the state court action. Any request for relief from this injunction must
be filed with this court within 30 days from the date the deposition is filed
in the depository or from the date it first becomes a party in this litigation.
These provisions do not preclude objections to use of a deposition
premised upon the availability of the deponent to be called in person, nor do
they preclude objections to the admissibility of particular items of
testimony in a deposition on evidentiary grounds such as relevance, hearsay,
etc.
To facilitate usability of depositions in state court actions involving
entities that are not and may never be parties in the federal cases, the
parties are encouraged, if no other procedures have been established by the
state courts, to issue "cross notices" of depositions to the additional statecourt parties.
(g)

Interrogatories.
(1) To Plaintiffs. The National Defendants will, after conferring
with Plaintiffs' National Steering Committee, file by October 15, 1992, a
single master set of interrogatories and document requests designed to
elicit (to the extent not previously obtained) from each named plaintiff (but
not from putative class members) "core" information needed to conduct an

efficient deposition of the plaintiff. While plaintiffs may be asked to
identify potential "fact" witnesses relating to liability or damage claims,
they are not to be asked so-called contention interrogatories. Plaintiffs
are to serve answers and make documents available by November 15, 1992
(or within 30 days after the case is filed in, removed to, or transferred to
this court as a part of CV 92-P-10000-S), but the parties are granted leave
to agree (and are expected to agree) on appropriate extensions of time,
taking into account the number of plaintiffs that a particular law firm may
be representing and the time when counsel would realistically be ready to
proceed with a deposition of a particular plaintiff.
(2) To Defendants. Plaintiffs' National Steering Committee will,
after conferring with counsel for each of the National Defendants, serve
by March 31, 1993, a set of interrogatories directed to that defendant.
These interrogatories should be limited to questions eliciting information
(e.g., its relationship to other defendants and trade organizations to which
the defendant belongs) that might reasonably be expected to be used as
evidence at a trial. So-called contention interrogatories will not be
allowed. Given the limited purpose of these interrogatories, defendants
should be able to serve their answers within 30 days after being served
with the interrogatories.
(h) Additional Discovery Requests. The parties will confer concerning, and
attempt in good faith to agree upon, any additional discovery requests not
described above. The court expects that any such requests should not seek
information already obtained and available from the depository absent good cause
to believe that the available information is inadequate or incorrect.
(i)
Deadlines Imposed by Other Courts. Orders issued by other courts
imposing dates for initiation or completion of discovery are, when a case is
removed or transferred to this court, vacated and replaced by the schedule
provided in this order.
(j) Exceptional Cases. Any party may move for relief from the prescribed
discovery schedule when merited by special circumstances, such when a plaintiff
is "in extremis" or to obtain information pertinent to critical preliminary issues
(e.g., forum nons convenience issues respecting claims by foreign plaintiffs).
(k) Special Master. Pursuant to Rule 53(a), the court hereby appoints
Francis E. McGovern as Special Master for the purpose of assisting this court in
the fair and efficient coordination of discovery conducted in federal court with
that conducted in the various state courts in which similar cases are or may
hereafter be filed.
8.
Class Actions. In Order No. 3 this court extended indefinitely the time within
which putative class members can elect to exclude themselves from the class action
that was previously certified by the United States District Court for the Southern
District of Ohio in Donna Dante et al. v. Dow Corning Corp. et al, (No. 1:92-057), which
is now pending in this court as Case No. CV 92-P-10060-S. This court has not

determined whether the class certification in Dante will be retained, vacated, or
modified, or whether a class should be certified in any of the other cases in which such
a request has been or may hereafter be made. Such decisions will be made at a future
date, with appropriate notification being given to persons to be affected thereby.
Under current law, statutes of limitations are probably considered as tolled for
members of the Dante class during the pendency of the class certification.
9.
Trial(s). This court has not yet made any determination whether any cases
should be consolidated for trial, whether some issues should be tried separately from
others, whether any cases should be transferred to this court under 28 U.S.C. § 1404
or 1406, etc. For planning purposes, however, it is anticipated that some cases might
be ready for trial on liability and damages as early as--but, absent extenuating
circumstances, not earlier than--Fall 1993. There is the possibility that some special
issues, such as the responsibility of one defendant for the actions of another, might be
ready for separate trial prior to that time.
This the 15th day of September, 1992.

Sam C. Pointer, Jr. /s/
United States District Judge

Attachments:
A--Abbreviated Order for Filing in Individual Cases
B--Information Concerning National Defendants
C--Plaintiffs' National Steering Committee

EXHIBIT A

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
Southern Division
In re:
SILICONE GEL BREAST IMPLANTS
PRODUCTS LIABILITY LITIGATION
(MDL-926)

)
)
)
)
)

Master File No. CV 92-P-10000-S
(This Document Is To Be
Filed in All Cases)

Order
(Adopting Master Case Management Order)

The docketing and filing of this order in a case signifies that it has been
consolidated for pretrial purposes as a part of the Silicone Gel Breast Implants
Product Liability Litigation and that the provisions of Order No. 5 (Revised Case
Management Order) entered on September 15, 1992, in CV 92-P-10000-S apply to the
case.

This the 15th day of September, 1992.

United States District Judge

EXHIBIT C
Plaintiffs' National Steering Committee
Co-Chairmen:
Mr. Stanley M. Chesley
Waite, Schneider, Bayless & Chesley
1513 Central Trust Tower
Fourth & Vine Street
Cincinnati, OH 45202
Telephone: 513-621-0267
Fax: 513-621-0262
Mr. Ralph I. Knowles, Jr.
Doffermyre,
Shields,
Canfield
Knowles
1600 The Peachtree
1355 Peachtree Street
Atlanta, GA 30309
Telephone: 404-881-8900
Fax: 404-881-3007

&

Members:
Ms. Margaret M. Branch
The Branch Law Firm
2025 Rio Grande Boulevard NW
Albuquerque, NM 87104
Telephone: 505-243-3501
Fax: 505-243-3534
Mr. Dan C. Bolton
Wilson, Szumowski & Bolton
655 Montgomery Street, 16th Floor
San Francisco, CA 94111-2632
Telephone: 415-421-2800
Fax: 415-421-2881

Ms. Elizabeth Joan Cabraser
Embarcadero Center West
275 Battery Street
30th Floor
San Francisco, CA 94111
Telephone: 415-956-1000

Fax: 415-956-1008
Mr. Lawrence S. Charfoos
Charfoos & Christensen
4000 Penobscot Building
Detroit, MI 48226
Telephone: 313-963-8080
Fax: 313-963-0243

Mr. Harry L. Durant
Houssiere & Durant
Three Post Oak Central
Suite 810
1990 Post Oak Boulevard
Houston, Texas 77056
Telephone: 713-626-3700
Fax: 713-626-3709
Mr. Wendell Gauthier
3500 N. Hullen Street
Metairie, LA 70002
Telephone: 504-456-8662
Fax: 504-856-8624
Mr. Robert Gordon
Weitz & Luxenberg
40 Fulton Street
New York, NY 10038
Telephone: 212-720-7200
Fax: 212-227-7640
Mr. LeRoy Hersh
Hersh & Hersh
2080 Opera Plaza
601 Van Ness Avenue
San Francisco, CA 94102-6388
Telephone: 415-441-5544
Fax: 415-441-7586

Mr. Mark Hutton
Michaud, Hutton & Bradshaw
8100 East 22nd Street North
Suite 1200
Wichita, Kansas 67226
Telephone: 316-686-3404

Fax: 316-686-1077
Mr. Arnold Levin
Levin, Fishbein, Sedran & Berman
320 Walnut Street Suite 600
Philadelphia, PA 19106
Telephone: 215-592-1500
Fax: 215-592-4663
Mr. Aaron Levine
1320 19th Street NW
Suite 500
Washington, D.C. 20036
Telephone: 202-833-8040
Fax: 202-833-8046
Mr. Salvador Liccardo
Suite 200
1960 The Alameda
San Jose, CA 95126
Telephone: 408-244-4570
Fax: 408-244-3294
Ms. Dianne M. Nast
Kohn, Nast & Graf, P.C.
1101 Market Street
Suite 2400
Philadelphia, PA 19107
Telephone: 215-238-1700
Fax: 215-238-1968
Mr. Howard A. Specter
Specter Law Offices, P.C.
Koppers Building
26th Floor
Pittsburgh, PA 15219
Telephone: 412-642-2300
Fax: 412-642-2309

Ms. Gayle Troutwine
Williams & Troutwine, P.C.
1001 SW 5th
Suite 1900
Portland, OR 97204
Telephone: 503-295-2924
Fax: 503-295-3720

