UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
: §

INRE § CASE NO, 95-20512

DOW CORNING CORPORATION, § '
§ (Chapter 11)
§

REORGANIZED DEBTOR § Hon. Denise Page Hood

§

CONSENT ORDER RESOLVING THE MOTIONS OF DOW CORNING
CORPORATION TO ESTABLISH PROCEDURE TO MATCH NOTICES OF INTENT
TO RULE 3005 CLAIMS AND LIMIT PARTICIPATION IN SETTLEMENT
PROGRAM BY NON-MATCHED NOTICE OF INTENT FILERS

PROGRAM BY NON-MA TC KD A A e
This Consent Order (the “NOI Consent Order™), filed by the Claimants® Advisory

Committee, Reorganized Dow Corning, and the Debtor’s Representatives, resolves disputes

regarding the interpretation of the provisions of the Amended Joint Plan of Reorganization

relating to the eligibility of individuals who filed timely Notices of Intent (“NOIs”) to participate

in the Settlement Option under the Amended Joint Plan of Reorganization (the “Plan”).
I. BACKGROUND AND FINDINGS

1. Numerous individual claimants filed Notices of Intent (“NOI Filers”) expressing
their intent to take control of a claim that may have been filed on their behalf, pursuant to
Bankruptcy Rule 3005 (“Rule 3005 Claims”), by certain entities (the “Co-Debtors”) that at that
time could have been co-liable with Dow Corning Corporation (“Dow Corning”) on claims

relating to breast implants, other implant products, or products containing raw materials

manufactured or sold by Dow Corning.

2. The Plan was confirmed on November 30, 1999.
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3. On February 11, 2004 Dow Corning fited the pending Motion of Dow Corning
Corporation to Establish Procedure to Assist the Claims Administrator 1o Identify and Match
Notices of Intent to Rule 3005 Claims in Accordance with Amended Joint Plan (“NOI Motion™).
On March 8, 2004 the Tort Claimants’ Committee (“TCC”) filed its Response t0 the NOI
Motion. On March 15, 2004 Dow Corning filed its Reply to the TCC’s Response. On June 10,
2004 this Court entered an Order re Motion to FEstablish Procedures to Determine Eligibility of
Claimants Filing Notices of Intent After the Confirmation Date and Within 90 Days After the
Effective Date. On August 30, 2006 Dow Corning filed the pending Amended and Renewed
Motion to Limit Participation in Settlement in Program By Non-Matched Notice of Intent Filers

(together with the NOI Motion, the “NOI Motions”).

4. Dow Corning and the Debtor’s Representatives (“DRs”) argued in the NOI
Motions that the proper interpretation of Annex A to the Settlement Facility and Fund
Distribution Agreement would prohibit NOI Filers from receiving a distribution under the Plan
unless the NOI Filer matched to a Rule 3005 Claim by name or satisfied specific definitions set
forth in any of the Rule 3005 Claims. Dow Corning and the DRs further argued that NOI Filers
were limited to claims as defined and limited in the Rule 3005 Claims — so that no NOI Filer
could obtain a payment for a claim that was not specifically identified in the Rule 3005 Claim.
The TCC, and later the Claimants’ Advisory Committee (“CAC”), contended that ali timely NOI
Filers were permitted by the Plan to assert in the settlement program any claim arising from their

implants and were not restricted by the terms of the Rule 3005 Claims to specific sub-categories

of claims.

5. Dow Coming, the DRs, and the CAC (collectively “the Parties”) have now

reached resolution of the issues raised in the NOI Motions.
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Ii. AGREEMENT OF THE PARTIES

WHEREFORE the Parties hereby agree and stipulate, and it is hereby ADJUDGED,

ORDERED AND DECREED, as follows:

A. Terms for Payment of Claims of NOI Claimants.

6. The terms and conditions set forth in this NOI Consent Order shall apply to all

“NOI Claimants.”

7. The term “NOI Claimants” is defined as: (a) all persons who filed a Proof of
Claim (“POC”) form after November 30, 1999 and on or before August 30, 2004; (b) all persons
who filed an NOI form after November 30, 1999 and on or before August 30, 2004; and (c) all
“N-Record” persons who did not respond to Dow Corning’s notice pursuant to Paragraph 10 of
the Confirmation Order and did not otherwise file a POC or an NOI after November 30, 1999
and on or before August 30, 2004. NOI Claimants include only those persons (a) who do not
match to a Rule 3005 Claim as provided in Paragraph 8 below and (b) who are in Classes 5, 6.1,

or 6.2,

8. The Settlement Facility-Dow Corning Trust (“SF-DCT”) has the continuing
obligation to attempt to match NOI Filers to any timely Rule 3005 Claim. Should the SF-DCT
determine that an NOI Filer matches to a timely Rule 3005 Claim other than a Rule 3005 Claim
filed by Dow Chemical, then that NOI Filer shall not be an NOI Claimant and shall not be
subject to the terms of this NOI Consent Order. An NOI Filer shall be determined to “match” to
a Rule 3005 Claim for purposes of this NOI Consent Order if the SF-DCT determines, using any
available information or identifiers, including Social Security Numbers, that the NOI Filer was

listed by name in a timely Rule 3005 Claim. The NOI Filer will also be deemed to “match” to a
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Rule 3005 Claim for purposes of this NOI Consent Order if the NOI Filer satisfies the specific
provisions and requirements of a non-Dow Chemical Rule 3005 Claim. An NOI Filer will
satisfy the specific provisions and requirements of a non-Dow Chemical Rute 3005 Claim if the
NOI Filer meets the specific description and terms covering unknown persons on whose behalf
the non-Dow Chemical Rule 3005 Claim is filed and to whom the Co-Debtor that filed the non-
Dow Chemical Rule 3005 Claim is co-liable with Dow Corning. NOI Claimants who do not
match to any Rule 3005 Claim by name or do not match to a non-Dow Chemical Rule 3005
Claim as described above and who have a Dow Corning implant and who assert a Disease Claim
(as defined in the Dow Chemical Rule 3005 claims) (collectively, “Non-Matching NOI
Claimants™) shal! be eligible to have their disease or expedited release claims processed by the
SF-DCT without regard to the terms of this NOI Consent Order. Any rupture or explant claims
asserted by such Non-Matching NOI Claimants shall, however, be subject to the terms of this

NOI Consent Order including the limitations on aggregate payments to NOI Claimants.

9. Subject to the terms regarding percentage participation outlined in Paragraph 14
below, each NOI Claimant in Class 5, 6.1, or 6.2 who meets the eligibility criteria for a rupture
and/or explant claim payment shall be entitled to receive a Base Payment for a rupture and/or
explant claim provided that the aggregate amount payable to all NOI Claimants for rupture and
explant claims shall not exceed the sum of $30 million (the “Aggregate NOI Cap”) unless the

conditions set forth in Paragraph 11 are met.

10.  In the event that the aggregate amount payable to eligible NOI Claimants for
rupture and explant claims is less than $30 million, the NOI Claimants with Allowed rupture
claims shall be entitled to receive a Premium Payment provided that (a) the sum of all Premium

Payments paid to NOI Claimants shall not exceed $5 million (the “Premium Payment Subcap™);
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