
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

(DETROIT DIVISION)

In Re: ) Case No. 00-CV-00005
) (Settlement Facility

Dow Corning Corporation ) Matters)
)

Reorganized Debtor ) Hon. Denise Page Hood

REDACTED TO REMOVE
CLAIMANT INFORMATION

PLAINTIFFS’ MOTION FOR EXPEDITED CONSIDERATION FOR
TOLLING OF RUPTURE DEADLINE; REQUEST FOR SIX MONTH

EXTENSION FOR CURING PAST AND FUTURE DEFICIENCIES; AND
TO COMPEL THE ACCEPTANCE OF EXPERT AFFIDAVITS IN

REGARDS TO PROOF OF RUPTURE CLAIMS

TO: THE HONORABLE DENISE PAGE HOOD

Comes now Plaintiffs, through Plaintiffs’ counsel, Robert D.

Steinhaus, Esq. of Siegel, Kelleher & Kahn, and requests that this

Court use its inherent powers and authority as the judge supervising

the implementation of the Amended Joint Plan of Reorganization of

Dow Corning Corporation to order:

1. For an Order granting disclosure of substantive criteria

created, adopted and/or being applied by the Claims

Administrator for the Settlement Facility;

2. For an Order granting a six month extension on the

deadline to submit a rupture claim;

3. For an Order providing a six month extension for curing

all past and present deficiencies including an immediate

tolling of all cure deadlines during the pendency of this

motion;

4. For an Order directing the Claims Administrator to

consider expert proof in regard to the issue of rupture
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regardless of whether the experts’ examination was

contemporaneous with the explantation or whether the

expert is a medical doctor.

In light of the upcoming deadline to submit a rupture claim as

well as the fact claims processing is ongoing and cure deadlines have

begun to run for some claimants affected by the outcome of this

motion, Plaintiffs respectfully request the Court to expedite

consideration of this motion and for other equitable relief.

As the Court is aware, the deadline to file rupture claims is set

to expire on June 1, 2006. In order for Claimants to receive rupture

compensation, they must have undergone explantation. As the Court

is also aware, there are pending motions and litigation centered on the

processing and payment of various benefits (including but not limited

to disease compensation) under the Amended Joint Plan. Since

explantation surgery is almost always considered elective, it is often

not covered by health insurance and therefore the cost must be born

either by the claimant or in certain circumstances under the EAP. It

should be noted that under the EAP, a surgeon is required to wait

until after explantation to be paid. In Western New York I am aware of

only one (1) surgeon who is willing to do so. The economic picture in

Western New York as well as all across the country is also not positive,

and therefore, many claimants including but not limited to the

following: Kathy Ackerman, Teresa Alessi, Cynthia Barb, Judy

Barillari, Kathleen Bartholomew, Patricia Beckett, Penny Belviso,

Cheryl Blaze, Mary Bond, Carol Bradley, Linda Brooks, Judith Bubar-

Kartman, Melania Buczkowski, Lynn Budziszewski, Kathleen Burke,

Nancy Cassick, Margie Castro, Tanya Castronova, Debra Ceccarelli,

Maja Chipman, Sylvia Cleary, Dolores Coleman, Christine Converso,

Carol Crutchfield, Tina Daniels, Helen Delozier, Anita Depczynski,

Susan Ellis, Beverly Fay, Linda Feltner, Diana Finn, Concetta

Florczyk, Judith Fose, Jacqueline Frank, Jean Guild, Marion Hancock,
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Debra Hedervary, Karen Hess, Delia Houze, Theresa Jablonski, Norma

Johnson, Gina Keleman, Ingrid Kinney, Mary LaMontain, Patricia Lee-

Ehlers, Joann Livolsi, Constance LoVallo, Jane Macri, Carol Manzutto,

Kristine Martin, Maureen McGill, Cathy Menkiena, Jeanette Micon,

Norrine Miller, Dolores Mitchell, Patricia Murray, Susan Noga, Penny

Pino, Cheryl Polasik, Shirley Racine, Donna Ray, Mary Reith, Janice

Richmond, Phyllis Robinson, Betsy Runfola, Jeannine Russell, Lynn

Shroder, Mary Jane Segarra, Stephanie Shannon, Margaret

Skowronski, Loretta Slepian, Jean Smiley, Sharon Smith, Laura St.

Clair, Sharon Stanton, Susan Stellrecht, Nataline Stromberg, Eva

Subjeck, Gail Suhadolnik, Joan Sullivan-Conde, Beverly Thorpe-

Miller, Cynthia Treitler, Christine Valentine, Brenda Von Wryeza,

Jacqueline Vough, Phyllis Wade, Ann Ward, Kim Warren, Kathryn

Weiman, Burnadette Wheeler, Jane Wheeler, Virginia Wilson, Darlene

Wojewoda, are awaiting their disease compensation payments in order

to finance their explantation. In light of the problems associated with

the disease compensation process, explantation cannot occur prior to

the June 1, 2006 deadline for many claimants. It should also be noted

that some claimants have only recently received their disease

compensation payments and the timing of those payments will not

permit those women to have their explantation surgery prior to the

deadline.

Additionally, in light of the litigious history of breast

augmentation, there are few plastic surgeons who are willing to get

involved and accordingly, there are a number of women including but

not limited to: Kathy Ackerman, Teresa Alessi, Linda Amabile, Diane

Aquino, Kathleen Aronica, Elizabeth AuClair-Smith, Betty Bagley,

Suetta Bale, Helen Baran, Cynthia Barb, Sharon Bardo, Judy Barillari,

Mary Barnes, Kathleen Barone, Kathleen Bartholomew, Arlene Bauer,

Patricia Beckett, Penny Belviso, Peggy Bennett, Martha Berecz,

Barbara Bess, Cheryl Blaze, Roberta Bloomquist, Mary Bond,
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Christine Bowden, Carol Bradley, Linda Brooks, Kellie Brosseau,

Kimberly Bruggman, Mary Ann Bruno, Judith Bubar-Kartman,

Melania Buczkowski, Lynn Budziszewski, Kathleen Burke, Linda Case,

Nancy Cassick, Margie Castro, Tanya Castronova, Debra Ceccarelli,

Deborah Cheek, Maja Chipman, Diane Clark, Sylvia Cleary, Dolores

Coleman, Christine Converso, Nancy Copelin, Constantina Cossack,

Thomas Cravak, Sheryl Crawford-Hooks, Carol Crutchfield, Deborah

Cutler, Tina Daniels, Nita Davis, Zulma Deitz, Helen Delozier, Anita

Depczynski, Barbara DePizzo, Dolores Dulaney, Kathleen Durski,

Linda Eischer, Susan Ellis, Pamela Eudy, Gloria Falbo, Beverly Fay,

Linda Feltner, Marion Fenske, Lucy Ferraro, Diana Finn, Susan

Fischer, Cynthia Flett, Concetta Florczyk, Patrice Fortuna, Judith

Fose, Jacqueline Frank, Carmelita Gary, Christine Glasgow, Nancy

Glynn, Karen Goc, Deborah Googe, Jean Guild, Jeanette Hall, Marion

Hancock, Donna Harris, Brenda Hayden, Audrey Haydu, Debra

Hedervary, Karen Hess, Gloria Hill, Barbara Holland, Lori Houska,

Delia Houze, Lois Husted, Sheryl Irwin, Theresa Jablonski, Rosemary

Janis, Michele Jaros, Joannie Jerman, Norma Johnson, Kathy Julian

Mahboobeh Kalbassi, Gina Keleman, Mary Kilani, Ingrid Kinney,

Karen Kobel, Dolores Krantz, Karen Kreeft, Lynne Kulakowski, Mary

LaMontain, Emma Lariccia, Patricia Lee-Ehlers, Rae Levin, Joann

Livolsi, Elizabeth Long, Constance LoVallo, Norma Lucas, Andrea

Lytle, Jane Macri, Angela Majkut, Kathryn Mann, Carol Manzutto,

Kristine Martin, Carole McCormick, Maureen McGill, Colleen

McGowan-Hawley, Jeanette Micon, Georgia Militello, Linda Miller,

Norrine Miller, Nancy Mills, Dolores Mitchell, Victoria Morralee,

Patricia Murray, Mary Anne Myers, Susan Noga, Linda Notley,

Jacqueline Oehler-Sherry, Deborah O’Neill, Linda O’Neill, Karen

Orlowski, Jeanne Orton, Joyce Palladino, Janet Pantano, Nancy

Parness, Michelle Paul, Janice Pietrantozzi, Laura Pietrantozzi, Carol

Pietrzyk, Penny Pino, Cheryl Polasik, Shirley Racine, Janice Rager,
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Donna Ray, Mary Reith, Janice Richmond, Danette Ripper, Phyllis

Robinson, Betsy Runfola, Deborah Rupnig, Jeannine Russell, Patricia

Schafer-Case, Sharen Schoen, Denise Schramm, Anna Schroder, Lynn

Schroder, Linda Schroeder, Nancy Scott, Mary Jane Segarra,

Stephanie Shannon, Victoria Shelton, Margaret Skowronski, Loretta

Slepian, Jean Smiley, Sharon Smith, Helen Sorensen, Laura St. Clair,

Judy Stahl, Sharon Stanton, Jean Starnes, Karen Starr, Kelly Stein,

Susan Stellrecht, Nataline Stromberg, Eva Subjeck, Gail Suhadolnik,

Joan Sullivan-Conde, Denise Taczak, Rose Tarantino, Margaret

Thesling, Beverly Thorpe-Miller, Suzanne Tobin, Cynthia Treitler,

Carole Tripi, Susan Trott, Christine Valentine, Brenda Von Wryeza,

Jacqueline Vough, Phyllis Wade, Ann Ward, Kim Warren, Kathryn

Weiman, Burnadette Wheeler, Jane Wheeler, Virginia Wilson, Ruth

Wilt, Darlene Wojewoda, Suk Yi Wolentarski-Weigand, Diane Woods,

Mary Ann Wright, Laurie Yeostros, Theresa Yost, Marcy Young, Adele

Zolnowski who are scheduled (or are awaiting a date) to have their

implants removed, but who’s surgery will not occur until after the

June 1, 2006 deadline.

Shirley G. Coyne previously filed a pro se motion requesting an

extension of the June 1, 2006 rupture deadline. I would direct the

Court to Ms. Coyne’s letter filed on May 22, 2006 wherein she advised

that she was withdrawing her motion based upon the claims

administrator agreeing to extend her deadline to August of 2006.

Accordingly and in light of the prior practices of the Settlement

Facility in regards to the processing of claims and the vast number of

women adversely affected, I request that the deadline to submit a

rupture claim be extended for six (6) months.

There are also a large number of women including but not

limited to: the Estate of Evelyn Abernathy, Lena Amundson, JoMarie

Arsenault-Winters, Janis Becker-Spiegel, Diane Benvenuti, Jan-Marie

Brooker, Joann Bryk, Marlene Cercone, Cora Chaffin, Janice
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Cherenzia, Carolyn Collingridge, Phyllis Colucci, Taffy Confer, Linda

Culligan, Diane D’Allessandro, Joann D’Amico, Patricia Davis, Phyllis

Depronio, Gloria Falbo, Patricia Fimognari, Susan Fischer, Carol

Fisher, Janice Friedman, Sharon Hagen, Eloise Hamilton, Nancy

Hamm-Johnson, Patricia Harrell, Catherine Harris, Dawn Hawkins

Barbara Hertel, Johanne Hibshman, Joy Hopkins-Hausman, Lois

Husted, Anne Johnson-Mahon, Florence Johnson, Barbara Johnston

Dolores Kennedy, Ruth Krom, Diane Kruger, Sherry Lopez, Rosemarie

Loucks, Sandra Lowry, Donna Lozano, Maureen Majewski, Joyce

McCarthy, Patsy McGee, Deborah Metzger, Janice Mielcarek, Georgette

Miller, Nancy Morrison, Cheryl Mosgeller, Marcia Nasca, Tanya Pallaci

Alicia Pattison, Marlene Pleskow, Mary Porter, Melanie Racey, Irene

Reed, Kathleen Richbart, Lori Robertson-Fitzpatrick, Betty Rose, Mary

Rudich, Jeannine Russell, Mary Schlau, Marlene Schuler, Carol

Sikorski, Janet Sincebaugh, Pamela Smiley, Sandra Somerville, Susan

Speziale, Gail Stamp, Sharon Stevens, Marcia Stornelli, Joyce

Turkovich, Tamara VanLandingham, Betty Vasko, Joyce Ward,

Kathleen Weixlmann, Dayna Wiepert, who have submitted rupture

claims prior to June 1, 2006 but who’s claims are being arbitrarily

denied. An untenable injustice is being visited upon these Claimants

in that timing of their explantation controls the level of proof they are

required to show in order to be entitled to rupture compensation. For

Claimants who underwent explantation prior to January 1, 1992, an

operative report alone was sufficient to establish a rupture claim.

After January 1, 1992 and prior to June 1, 2004 Claimants needed to

submit an operative report AND pathology report which both

supported a claim of rupture. After June 1, 2004 Claimants must

submit an operative report AND a pathology report AND a statement

by their surgeon that among other things attests that the rupture did

not occur during surgery. To treat similarly situated claimants

differently based solely upon when their implants were removed is
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fundamentally unfair and provides for unequal treatment of these

women under the law.

Furthermore, the substantive criteria created, adopted and/or

being applied by the Claims Administrator for the Settlement Facility

is not fully known. As stated above, at different points in time

different forms of proof were required for the same relief; however, in

circumstances where the operative report and pathology report were

inconsistent with each other, the Settlement Facility has given

deference to whichever report supports a non-rupture. (See Exhibit A

annexed hereto and made a part hereof). This inconsistent treatment

necessitates disclosure of the substantive criteria being utilized and a

tolling of the cure deadlines to permit claimants a full and fair

opportunity to obtain benefits.

The final issue relative to this motion has to do with the

Settlement Facility’s refusal to accept expert proof of rupture. Many of

our clients including but not limited to: the Estate of Evelyn Abernathy,

JoMarie Arsenault-Winters, Jan-Marie Brooker, Joanne Bryk, Carolyn

Collingridge, Phyllis Colucci, Linda Culligan, Susan Fischer, Sharon

Hagen, Nancy Hamm-Johnson, Dawn Hawkins, Barbara Hertel,

Dolores Kennedy, Sherry Lopez, Joyce McCarthy, Janice Mielcarek

Georgette Miller, Kathleen Richbart, Mary Rudich, Mary Schlau,

Marlene Schuler, Carol Sikorski, Susan Speziale, Marcia Stornelli,

Tamara VanLandingham, have operative and/or pathology reports

which do not address or inconsistently address whether a rupture is

present. This may be due in part to the fact that the definition of what

constitutes a “rupture” under the plan either did not exist at the time

of explantation or was never provided to the surgeons and/or

pathologists and therefore their choice of verbiage most certainly

shouldn’t be outcome determinative of entitlement under the plan.

For many of these women, we retained a pre-eminent expert on breast

Case 2:00-x-00005-DPH     Document 399     Filed 05/31/2006     Page 7 of 13




implants, Pierre Blais, Ph.D., who examined the implants and issued

comprehensive reports in instances where he was able to positively

establish a rupture. Dr. Blais affidavits were submitted to the

settlement facility as proof of rupture and yet those claims have been

almost universally rejected either on the premise that Dr. Blais’s

examination was not contemporaneous with the explantation or

because he is not a medical doctor. See Exhibit “A” attached hereto

and made a part hereof.

I would point out that Dr. Blais’s opinions have been repeatedly

accepted by the Settlement Facility on the issue of product

identification and to unilaterally and without logical explanation

dismiss his opinions on rupture is arbitrary, inconsistent and

inappropriate. Furthermore, since the issue Dr. Blais is addressing is

a defect in a product, a medical license is irrelevant to the

determination. As such, dismissal of his opinions on this basis alone

is arbitrary and unsupportable. Similarly, to dismiss his opinions

based solely on the timing of the inspection is also arbitrary absent a

showing of material change in the product between the time of

explantation and the inspection. I have been informed that the

Settlement Facility has accepted expert opinions when a photograph is

submitted along with a statement that the implants were in

substantially the same condition at the time of explantation. This

arbitrary determination is without evidentiary basis in law or equity.
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Accordingly, it is submitted that in instances where no contrary

expert proof is submitted, that the opinions of Dr. Blais be considered

on the issue of rupture.

This the 31st day of May, 2006.

_________________/s/______________
Robert D. Steinhaus, Esq.
RSteinhaus@skklaw.com
Siegel, Kelleher & Kahn
Attorneys for Claimants
426 Franklin Street
Buffalo, New York 14202
(800) 888-5288
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CERTIFICATE OF SERVICE

I hereby certify that on May 31, 2006, I electronically filed the
foregoing PLAINTIFFS’ MOTION FOR EXPEDITED CONSIDERATION
FOR TOLLING OF RUPTURE DEADLINE; REQUEST FOR SIX MONTH
EXTENSION FOR CURING PAST AND FUTURE DEFICIENCIES; AND
TO COMPEL THE ACCEPTANCE OF EXPERT AFFIDAVITS IN
REGARDS TO PROOF OF RUPTURE CLAIMS (REDACTED) with the
Clerk of the Court using the ECF system. I further certify that I have
emailed the foregoing to each of the following individuals. I further certify
that I have provided an un-redacted version to the Court and to the
Claims Administrator.

For the Claimants’ Advisory Committee:
Dianna Pendleton-Dominques, Esquire
dpend440@aol.com
P.O. Box 665
St. Marys, Ohio 45885

For the Debtor’s Representatives
Deborah E. Greenspan, Esquire
Dickstein Shapiro Morin & Oshinsky, LLP
2101 L Street, N.W.
Washington, D.C., 20037
GreenspanD@dsmo.com

For the Finance Committee
David Austern, Esquire
Claims Administrator
Settlement Facility-Dow Corning Trust
3100 Main Street, Suite 700
Houston, Texas 77002
daustern@claimsres.com

This 31st day of May, 2006

_________/S/_________________________
Robert D. Steinhaus
Rsteinhaus@skklaw.com
Siegel, Kelleher & Kahn
426 Franklin Street
Buffalo, New York 14202
800-888-5288
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INDEX TO EXHIBITS

Exhibit No. Description

A NOS from July 8, 2005
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EXHIBIT A
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