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'IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF QOHIO

WESTERN DIVISION

IN RE: : CIVIL NO. C-1-92-057

Cincinnati, Ohio

BREAST IMPLANT LITIGATION :
Fri., March 27, 1992

[ LY )

HEARING BEFORE
THE HONORABLE CARL B. RUBIN, JUDGE
AND
THE HONORABLE SANDRA BECKWITH, JUDGE

For the plaintiffs: Stanley M. Chesley, Esq.
Diana McBride, Esq.

Waite, Schneider, Byless & Chesley

1513 Central Trust Tower
Cincinnati, Ohio 45202

Richard S. Wayne, Esqg.
Strauss & Troy

2100 Central Trust Center
Cincinnat, Ohio 45202

For the defendants: Frank C. Woodside, III., Esq.
Nancy Lawson, Esqg.
Dinsmore & Shohl
1900 Chemed Center
Cincinnati, Ohio 45202
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PROCEEDINGS
THE COURT: Good morning, counsel. This is the
matter of the breast implant litiéation} I'm pleased to
have on the bench with me my colleague Judge Beckwith,
and I would like for you to instruct both of us.
Counsel, I‘would like to proceed in this fashion.
The temporary restraining order that was put on was --

the emphasis on that has to be temporary, because I am

not, at this point, as convinced as I was a week ago that

‘there is a need for such an order. There is a portion of

it that I am inclined to continue with. There is a
portion of it I'm inclined not to.

And what I would like to do is to ask counsel to
respond in the fashion of why shouldn’t I do thus and so.
An let me start 6ff in general terms, that I see no
reason to continue a restraining order that would bar Dow
Corning from communicating with people. I do see a
purpose to be served in perpetuating the removed
implants. I can see where they might have an evidentiary
value.

50, Mr. Chesley, let me address you first. Why
shouldn’t Dow Corning be able to communicate with people,
particularly when we don’t know who’s a member of the

class and, what’'s more, we don’'t know how to find them?

MR. CHESLEY: Your Honor, I have no problem with
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the communciation. I have no problem with the progfam;
My problem isﬂpreventing disinformation, and my problem
is disparity.

For example, they are saying that they will give up
to $1200.to any woman who wishes ‘to have her implants
removed providing that she medically needs that be done.
That’'s my one problem, because who is the arbitor of
medical necessity, and I filed an affidavit from a Jane
Doe, and, under a confidential order I understood I could
do it, where her insurance company says, no, she doesn’t
need it, and her doctor says, yes, she does.

And the second thing is financial ability. I don‘t
believe that a potential tort feasor has the ability to
say it is conditional upon you not being able to afford
it. And the disparity is, and I don’t want to visit the
subject of limited fund. Dow presently has 850,000 to
one million breast implants in the United States. If
they are making a sincere offer to every woman of $1200,
that’s one billion 200 million dollars, and they have 250
million worth of insurance. Iﬁ’s sort of a mini race to
the courthouse.

What I proposed in a stipulation that I sent to Mr.

. Woodside, and it.was not until last night that we

received the informational packet, which I will get into,

my proposal, Your Honor, is that they continue the
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program, but it be under the auspices of this Court. I
have no problem with an 800 number, but I believe peopie
should be advised that there is a class action and they
have certain rights.

Likewise, while I don’'t want to impose this on the
Court, I don’'t know how much money they have committed to

this. If it’'s unlimited, they have to show an ability to

‘do it; otherwise, they will turn on the spigot, and if

they are correct and only a few women come forward, so be

it.
THE COURT: Mr. Chesley, it’s their money.
MR. CHESLEY: Your Honor, it is their money.
THE COURT: And théy do have a right, I think
it’s a First Amendment right, to communicate. Mr.

Chesley, are you familiar with an organization known as
the Command Trust Network? Does that ring a bell with
you?,

MR. CHESLEY: There are so many named groups of
individuals who are support groups and groups that aie
proponants of particular positions.

THE COURT: Well, let me read to you a portion of
a filing that was just made within the past
hour-and-a-half, and this is an affidavit of Sybil Niden
Goldrich. I am one of the co-founders of an organization

called the Command Trust Network. This organization was
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founded to disseminate, distribute and share information
with women who have had experiences with breast implants.
The Command Trust Network has now a data base of over
8,000 women, most of whom have subscribed to the Network
for information about their rights as consumers and to
help them understand and learn as much has they can about
silicone breast implants, the materials and their effects
upon their bodies.

I don’t know anything about--this organization either,
but it is my impression from this affidavit that they
negotiated this agreement with Dow Corning.

Dr. Woodside, are you in a position to assist in this
matter? Have you heard of this organization?

DR. WOODSIDE: Your Honor, I know about the
organization. I will tell you what limited I know abQut
this affidavit. It will take five sentences. The
Command Trust Network, in all candor, is an organization
which does not like us and is one of our adversaries.

Ms. Goldrich is, in fact, a plaintiff in a case in
California. They do have somewhere between five and
8,000 women. They have a newsletter which I know about.
It is my understanding that affidavit was sent to us last
night. I had nothing to do with the preparation.

THE COQURT: I see.

MR. WOODSIDE: It is my understanding only that
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6
she discussed this matter with Keith McKennon, who is the

newly elected CEO of Dow Corning Corporation. And it is
my understanding, although I do not have firsthand
knowledge about this, that, when this product removal
program went into effect, the $1200 program with no
release, that there was input from a number of
organizations. I believe that Sybil Goldrich had some
input into it, although, since she is represented by
counsel, obviously I have never discussed it with her. I
do have an impression, although I don’t know it
firsthand, that she discussed this with Mr. McKennon.

I do know the FDA discussed this matter in great
detail with Dow Corning, and, while it would not be fair
to say they approved it, because they don’'t approve or
disapprove, what they did was, they had input into the
information that we sent out, so the packet of material
that we attached to our pléadings is material and
information that came from a number of sources,
including, I believe, some women like Mrs. Goldrich and
the FDA.

THE COURT: Thank you, Dr. Woodside.

Mr. Chesley, I didn‘t mean to interrupt you, but the
facts as this affidavit asserts them to be are somewhat
more benign than the facts as asserted in the affidavit

last week.






