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S}FiD:CiT

S ETTLEMENT FaAaciLityvy
DOW CORNING TRLUST

MEMORANDUM
TO: Attorneys Representing SF-DCT Claimants and Other Interested Parties
FROM: David Austern
DATE: August 31, 2005

Subject: Different Outcomes Between MDL-926 Claim Office
Reviews and SF-DCT Claim Reviews

During the past year, the Honorable Denise Page Hood, the Claimants’ Advisory
Committee (CAC), and the Settiement Facility — Dow Coming Trust (SF-DCT), have
received questions conceming why claims that were accepted at a discrete disease
level by the MDL-926 facility, have been found to be unacceptable by the SF-DCT or, in
the alternative, have been accepted but at a lower disease level.

Based on these communications, there appears to be a perception that the SF-
DCT will invariably resolve claims in the same manner as they were resolved by the
MDL-926 facility. It is neither surprising nor unreasonable that such a perception exists
because Section 4.03 of the Settlement Facility Agreement states, “It is expressly
intended that the Settling Breast Implant Claims shall be processed in substantially the
same manner in which Claims filed with the MDL.-926 Claims Office under the Revised
Settiement Program were processed except to the extent criteria or processing
guidelines are modified by this Settlement Facility Agreement or the Claims Resolution
Procedures. . . ” Thus, where claim resolution outcomes have been different as
between the SF-DCT and the MDL-926 — and sometimes they have been different —
some people have concluded that either the SF-DCT is uninformed about the MDL-926
processing rules or, worse, that the SF-DCT staff is perversely ignoring the “express
intent” of the Settlement Facility Agreement.

There appears to be a fundamental disconnect concerning the temporal nature of
the phrase “criteria or processing guidelines” established by the MDL-926 Claims Office.
Stated differently, to the extent the phrase quoted in the preceding sentence assumes
that the referenced guidelines and protocols were inert from MDL-026 inception to the
present, that assumption is incorrect. In fact, the MDL-926 guidelines and protocols
changed (some might say, “evolved”) over time. In short, claims that were resolved by
the MDL-926 at one discreet point in time might have been resolved differently had the
claims been submitted to that facility at a later date.



Case 2:00-x-00005-DPH Document 416 Filed 06/29/2006 Page 3 of 23

:Fhis memorandum addresses some of the reasons why an SF-DCT claim
resolution might be different than the MDIL-926 resolution of the same claim. Some of
what follows describes changes that have been made in the MDL-926 guidelines and
protocols. The changes described below are not inclusive of all MDL-926 changes but,
rather, they are the changes the SF-DCT has identified that have resulted in some of
the different claim outcomes at the SF-DCT.

One might speculate that SF-DCT personnel might have inaccurately transcribed
or interpreted the MDL-926 guidelines and protocols. However, the Analysis Research
Planning Corporation (ARPC) recently completed an audit of the SF-DCT, and verified
that SF-DCT had correctly transcribed almost all of the documents, memoranda,
guidelines and protocols from the MDL-926 into the SF-DCT claim processing rules.
ARPC did find minor transcription errors, but only in one case, the disease transcription
of an MCTD disease annotation, could that error have resulted in a different outcome at
the SF-DCT from the MDL-926 claim outcomes. In fact, no claimant was adversely
affected by this error. ARPC also found that the SF-DCT annotations could benefit from
grammar, word choice and redundancies, and the SF-DCT is in agreement with this
statement. However, the annotations were transcribed as received by the MDL-926 and
SF-DCT personnel were careful not to edit grammar and redundancies in the
transcription process to ensure that no critical instructions were lost.

The MDL-926 annotations and processing guidelines described below are based
on the written material given to the SF-DCT by the MDL-926, plus information provided
by the SF-DCT employees who were formerly employed at the MDL-926. These former
employees represent, in the aggregate, over one century of MDL-926 claims processing
experience. Certain changes to both MDL-926 processing practices and SF-DCT
practices have resulted in claims found unacceptable at MDL-926 but accepted at the
SF-DCT. Although we have not received any complaints about such outcomes, we
have included a few of the practices that have led to these results.

1. Cure Deadlines

MDL-926 had no deadlines for curing deficiencies. Claimants could (and stili can)
continue to submit additional records for Disease Review up to December 15, 2010. SF-
DCT claimants have either one year (disease claims) or six months (rupture claims) to
cure deficiencies. The imposition of a cure deadline will result in some claimants being
unable to cure deficiencies within the cure deadline period where the claim was curable
at MDL-926. In order to assist claimants who respond to deficiency notices, the SF-
DCT has treated Review of Additional Information (RAI) requests as expedited reviews
in order to reduce the amount of time before a cure deadline expiration.

2. Age of Records

MDL-926 processed scores of thousands of claims which had medical records
dated within a few years of the implementation of the MDL-926 program. At the SF-
DCT, however, because Dow Coming's bankruptcy effective date was over nine years
after the bankruptcy filing (and when MDL-926 began to process claims), there is a
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growing population of claimants whose most recent medical records are more than ten
years old and, in many cases, substantially older. The age of these records has proven
to be a hardship for claimants who are faced with a deficiency. Claimants are reporting
that medical facilities are closed, their records have been purged, their initial treating

physicians are deceased, and for these and other reasons, they are unable to cure
deficiencies.

3. Claim Form Elections

MDL-926 made the selection of the disease to review for a claimant based on
which type of disease best fit the claimant’s symptoms and disability, and which review
outcome would be the most beneficial for the claimant. For many claims this involved
changing a claimant’s disease selection to ACTD. In addition, claimants could select
muitiple diseases on the MDL-926 Disease Election Forms. MDL-926 claimants
frequently were unaware they were being paid based on the results of their “other
disease” review, rather than for the disease selected on their claim form.

The SF-DCT claim form requires the claimant to select only one disease for
review. The SF-DCT is without authority to perform a discretionary ACTD review uniess
the claimant does not qualify for payment for the disease selected on the claim form.
There are SF-DCT claimants who were approved at MDL—-926 in the “other disease”
review for higher compensation levels than the SF-DCT can approve because the
disease selected on the SF-DCT claim form is not the disease for which the claimant
was paid at the MDL-926.

MDL-926 Notification of Status letters did not give detailed information about how

to cure deficiencies. With the exception of some Long-term (Option i) letters, the MDL-
826 gave brief statements about deficiencies in the Fixed Benefits letters (Option ).

MDL-926 treated the annotations as confidential. Thus, letters sent to claimants were
carefully edited to ensure that processing practices were not revealed. In response to
the Election Form selection issues described above, SF-DCT Notification of Status
letters include a statement that describes what is needed to cure deficiencies.
Additionally, SF-DCT personnel have prepared hundreds of letters that are specific to
an individual claimant'’s deficiency in an effort to give the claimant as much information
as possible about curing a deficiency as possible.

4, Addenda and Statements

Records submitted to MDL-926 frequently were prepared at or around the time
that claims office began processing. However, at SF-DCT these same documents are
now ten to twenty years old. As a result, large numbers of SF-DCT claimants are
submitting supplementary statements or addenda. These statements are being written
by physicians years after the medical records to which they refer were written. These
new statements add disease symptoms and/or increase the severity/compensation
level. However, frequently there is no substantive information to support the new
statements.
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_Thls problem was discussed with the SF-DCT Quality Assurance Advisory
Committee in Degember 2004. At that time the Committee agreed that addenda or new
state_rr!ents must include either a copy of current medical records that support the
physmlgm's statement, or a copy of an examination performed by the physician during
the period the statement was written. This processing practice was added to SF-DCT
processing rules on December 15, 2004.

5. MDL -926 Fixed Benefits/SF-DCT Option 1 Reviews
a) Level “A” Vocation and Self-Care Regquirement

Fixed Benefits reviews completed by MDL.-926 prior to Judge Pointer's Order
confirmed Level A, total disability on “vocation or seif-care”. Judge Pointer's Order
dated September 30, 1997 defined “or” to mean “and” for Level A disability based on
“vocation and self care”.

The Order affects a large number of claimants reviewed by MDL-926 for disease
prior to September 1997 and subsequently paid based on the prior processing
practices. MDL-926 processed any disease review that was in progress prior to the
September 1997 Order using the “vocation or self-care” criteria. The result is that MDL-
926 claimants who received a deficiency notice prior to Septermber 1997 may have
been approved in 2000 based on vocation alone. Those claimants did not have fo meet
the revised criteria of vocation and self-care.

i) The Fixed Benefits reviews performed during the evolution of the
Annotations described in MDL-926 memoranda listed below changed the requirements
for Level A disability in the area of self-care and over time produced a variety of
outcomes. -

iy MDL-928 Claims Administrator November 1, 2001 memorandum
addressing Level A Disability: The record must contain medical proof that the claimant
is totally disabled both in the areas of work and self-care. To meet Level A, a claimant
must be unable to do anything to take care of herself or be able to do only a very few
things to take care of herself. In other words, she must be totally disabled in things like
getting out of bed, getting dressed, going to the bathroom, feeding herself, and taking a
bath.

iif) Revised by MDL-926 Claims Administrator November 11, 2002
memorandum addressing self care: In order to support a claimant's ability to perform
few or none of the aspects of self-care, descriptions of “requiring assistance” must be
supported with someone physically present to assist claimant on a consistent basis. If
she is totally disabled in three areas of self-care, she meets settiement definition for
total disability.

iv) Revised by MDL-926 Claims Administrator September 16, 2004
memorandum addressing Level A Disability: The Settlement defines “usual self-care” as
“activities associated with dressing, feeding, bathing, grooming and toileting”. The
settlement’s definition of total disability in the area of self-care describes a person in an
“assisted living” situation. The claim documentation must answer these questions: Can
she get dressed without help? Can she take a bath or shower and go to the toilet alone?
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Can she perform her usual grooming tasks (wash her face; brush her teeth and hair,
etc.)? Can she feed herself? (Remember that shopping and cooking is homemaking,
not self-care activities). Unless the answer to at least two of these questions are clearly
‘no”, the Claimant cannot be approved at level “A”.

b) Definition of “current”

The MDL-926 Claims Administrator, in a January 5, 2004 memorandum,
df.-ﬁned “current” as follows: Only persons who are currently disabled from a covered
dlseasg or condition will be compensated. MDL—926 only confirms disability based on
thfe claimant's current disability as assigned by the QMD or treating physician. (When
this definition of “current” is applied to SF-DCT Option 1 claims, and the claimant is
seeking a disability based on mild, moderate, or severe pain, the claimant must have
“current” pain.)

Prior to the MDL-926 2004 memorandum cited above, some claimants at
MDL-926 were compensated for pain that did not meet the above definition of “current”.
Some claimants with a history of severe pain were compensated despite later records
which reflected that the pain symptom was no longer present.

The SF-DCT adopted the MDL-926 2004 definition of “current” very shortly
after inception of its disease reviews in 2004.

¢) Compensable and Non-Compensable pain as the basis for assignment of
disability levels.

With respect to pain, the MDL~926 practice is as follows: If a claimant suffers
from both compensable and non-compensable pain, assign a deficiency. Because
MDL-926 does not have a process to-assign, on first review, a lower disease level than
the claimant requested, the MDL-926 practice is to assign “no compensation”.

Early in 2004, SF-DCT followed this practice and assigned “no
compensation”. However, on April 1, 2005, SF-DCT changed this practice to aliow
reviewers to assign a lower level disability where possible, and to audit and to correct
any reviews that were previously assigned “no compensation”.

6. MDL-926 Long Term/SF-DCT Option 2

The Disease outcome differences between the MDL—926 Long Term Claims and
SF-DCT Option 2 Claims are, in part, the result of changes MDL-926 has made to its
Disease Annotations. The most notable of these changes are as follows:

a) Exclusion Statement No Longer Required for Systemic Scleroderma (SS)

Systemic Scleroderma (SS) Annotations received from the MDL—926 Claims
Office on February 5, 2004, changed the requirement for the localized scleroderma
exclusion statement. SF-DCT has adopted the new annotation. Prior to the MDL-926
Claims Administrator waiving the localized Scleroderma exclusion statement, the
statement was required in MDL-926 Disease Review for all levels of compensation,
except on a case-by-case basis.
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b) Additions to Annotations Systemic Scleroderma (SS)

New annotations received from the MDL—-926 on February 5, 2004 also
documented additional ways to credit the following disease symptoms: Proximal
Scleroderma, Sclerodactyly, Digital Pitting and Bibasilar Pulmonary Fibrosis. The SF-
DCT has adopted the new annotations.

c) General Connective Tissue Disease (GCTS) reviews: Other Methods of
Crediting of Peripheral Neuropathy. General Connective Tissue Disease (GCTS)
Annotations received from the MDL-926 Claims Office on February 5, 2004, made it
easier to credit Peripheral Neuropathy. The SF-DCT has adopted the new annotation.

d) General Connective Tissue Disease (GCTS) Reviews: Added Requirements
necessary to credit Malar Rash. GCTS Annotations received from the MDL—926 Claims
Office on February 5, 2004 added requirements for crediting the finding of Malar Rash
and clarified acceptable objective tests that could be used as evidence of Raynard’s
Phenomenon. GCTS Annotations received from the MDL~926 Claims Office on
November 18, 2004 added requirements for crediting the finding of Malar Rash.
Application of the new changes in Disease Review at SF-DCT now requires additional
documentation before the SF-DCT can credit the finding of Immune Mediated Malar
Rash.

7. Explant Assistance Program

MDL-926 did not require acceptable Proof of Manufacturer (POM) to participate
in the Explant Assistance Program (EAP). SF-DCT requires acceptable POM to
participate in the EAP. SF-DCT currently processes POM and a request for an EAP
participation in the same review. An EAP packet is sent only if the POM for the
implani(s) the claimant wants to have explanted has acceptable Dow Corning POM.

8. Rupture Claims

At the MDL-926, the claimant could list on the Claim Form the implant they
wanted to have reviewed for rupture benefits. MDL-926 would review that implant for
rupture regardiess of the POM status. At SF-DCT, claimants apply for a Rupture Claim
without designating which implant. Therefore, only implants with acceptable Dow
Corning proof are reviewed for rupture

At the MDL-826, Rupture Claims were paid only if the claimant had an approved
Disease Claim. At SF-DCT Rupture Claims are processed separately from Disease
Claims.

9. Unequal Treatment Among SF-DCT Claimants

The SF-DCT practice is to pay MDL-926 “pass through” claims in the exact
manner the claim was processed at the MDL-926 even where the MDL-926 processing
practice has changed, and even where if the claimant had applied to the MDL-926
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Facility today, the claim would be denied. But this leads to unequal treatment at the SF-
DCT of claimants who never settlied their claim with the MDL-926, have claims that are
the same or similar to the MDL-926 pass through claims, but will not be compensated
because the MDL-926/SF-DCT practices have changed.

10.  Proof of Manufacturer (Pom)

SF-DCT processing of POM prior to the Effective Date resuited in a need to
modify POM Notification of Status (NOS) letters so that claimants would not receive
negative results which couid increase the opt out rate. The NOS letters contained
requests for additional information that were not specific enough for claimants to
understand what was required or which impiants had acceptable POM and which
implants had deficiencies. As a result, some claimants were unaware until the Rupture
or Explant Reviews (generally, over six months later) that the implant they wanted to be
reviewed did not have acceptable POM.

Error Management

At some point MDL-926 adopted a practice of not correcting errors found in later
reviews if a claimant had already received a Notification of Status Letter. For example,
if MDL-926 later discovered that a claimant should have been approved for a higher
level than was approved, the Facility wouid not automatically correct the mistake. The
SF-DCT’s processing practice is to amend all mistakes, and we have reversed the
denial of eligibility on numerous occasions after the claimant was told they were
ineligible, and we have increased awards where we have determined our initial award
was at an improperly low level.
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SUPPLEMENTAL EXHIBIT 19

Excerpts from Tab 2 and 3 to
National Economic Research
Associates Report, Frederick C.
Dunbar, 6/23/1999
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NATIONAL ECONOMIC
RESEARCH ASSOCIATES

1 166 AVENUE OF THE AMERICAS
NEW YORX, NEw Yoex 10036
TEL: 212.345.3000 FAX: 212,345.4650
INTERNET: Atin:/fwww.nera.com

To:  Objecting Parties to the Dow Coming Corp. Amended Joint Plan of Reorganization
From: Frederick C. Dunbar

Re:  NERA Analysis and Backup

Date: June 23, 1999

The attached materials supplement the NERA analysis proviously produced to you.

These materials are confidential and cannot be used for any purpose other than in
connection with the trial on the Confirmation of the Dow Coming Corp. Amended Joint Plan of
Reorganization. In addition, these materials include data that is covered by the order regarding
access to MDL 926 data signed on March 16™, 1999 by the Honorable Sam Pointer. Use of
this material in violation of that order is prohibited.

Cambridge. MA / Chicopo, &IMWIMIQMQIHWIMMMIM PA
S Franciwee, CA / Seattie. WA / Waskingion, DU/ White Flains. NY
A MARSH & MCLENNAN COMPANY



Case 2:00-x-00005-DPH  Document 416 Filed 06/29/2006 Page 11 of 23

TAB 2
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. Privi .
Settlement Claims and $ (All Claim Rates), Claims, 6/23/99, 9:20 AM, OF viteged and Confidential
Estimanted Breast Implant Claims
Domestic Clalns (RSP Incidence)
Currest Caboulation/
Unmanifested Current Unmnnifested Currest Unmanifested
Calealation Rate Rate Chaims Claims Toul
I} 1#7] 3 “ 3
fa] Total Breast lmplant Claims =[b}Hel 137,502
fb]  Tommd Personal Claims® . 135,188
[ 3003 Claims’ =(bx{raic) 1.7% 1.71% 2314
{d] Lw‘ ={a]x{rate} 4.1% 4% 6474
fe] Seulemo =fa) 95.20% 95.29% 131,028 131,028
[} NoDistase ManifestedExpodited =(3)e}-LH] 131,028 62,664
[8) NotExplanted “(3)eHv] 13108 107,648
Estimated Clsims: 3
{b] Espedited Reicase Paymest afelxiratc) 2813% * 0.00% . 36,353 (] 36353
] Totsl Diseast Claime® ={j}Hn} 2405%, M29% 31587 8957 Fryy
Option I: Level 1 m{k3H{I1Hm} nE1% 1498% 30939 8322 3,551
k] A ={fx (rote} 340% 203% 4453 1,270 573
m s _ ={Oix{rate} 0.17% 5.06% 13323 3,800 17,1
m} oD ={fx{rate} 10.04% 599% 13,153 3752 16,905
sl  Optiso B Level I =[P+ 0.4483% £2163% st 13% 3
o)  SS/SLE Toud ={fxc{rate) 03131% 0.1531% 410 9% 506
- SSSLEA wfolx{rase} 43.04% 561% m 5 152
o SS/SLEB sfolx{rie) 13.75% 1E31% 56 n 67
i SSSLEC =fojx{rmic) $321% 33.00% m 30 257
[s] GCTSPMMMA ={f]x{iate} 0.0506% 0.0103% 66 6 k5]
il GCTISB «{fix{rate) 0.07665% 0.0529% 100 k) 3¢
{o] Rupture (Overall Prevalence)’ ~{gh{rmc) 13.34% 383% 17481 412 p ¥
Of Vet Explasted
[v] Explantation” afghx{emtc} 1784% 16.13% 238 17358 #7139
[v] TotslDiscase+ Expedited - == =il 1429% 68364 8957 nan
[x] Not Ciaiming Disease or Expedited wfeHw} 53,706
v} “(I}HDMe] Disease+Expedited 59%
(1] =(i-bD Proportion of Claimts not Approved for Benefit *  40.99%
[an) Zern Benefit Rate {difference from REP) 0.000%
{sb] Optiom I Benefit Claimants wot eligible under RSP 16.52% 100.00% 5110 Y723 1392
IS0%
[ac] Optien I Claises pey cont of AN Sciiling 6.73%

Page 1 of 2
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Preliminary and Unchecked Privileged and Confidential
Settlement Claims and $ {(All Claim Rates), Claims, 6/23/99, 9:20 AM, OP
Estimmated Breast Implant Claims
Domestic Chiims (RSP Incidence)
Mes and Sowrces:

:meuwmwom-immm includes Dow Coming's share of Unknown or No Response.
Wuhmwmmhumsnmauﬂmw.

3Opvmmekhsamunspsxmmwwrummormmmnnmmmahm.'op‘mmmmfam
of Enhanced Benefits®.

* One mims Opt-Out rate.,

Swwmmmmuwmﬂnmmmmmmmhmw“ummw
I- case .

‘Dmmm»fwmammammWﬂumlsm The: sane proportion of setiling claims have cusvent discwse claims as
obaerved in the RSP wo date, increascd so account for the wider svailability of Option I (Fixed Benefit) and disease development up so the Effective date of the
Pian. Unsnanifested disease claims are estimatod with sn annesal incidence of diseases over the 15 fittare years of the Plan. The annual discaoe incidence i
estimated to be the rate of incidence over the sdult lifetimes to dute of cunrent discase claimants that produces their observed disease prevalance,

'mmmo{mmﬂWMMaumzm ‘The cbserved peevalence of rupture — as of 12/16/96 — in the RSP Fixed Benefit
clalm population wes inposed on al claims indicating 2 cumrent injury oo their POC foom (adiusied for Proof of Manufactore). Annusl roptore rates were
estimated that would yicld the observed prevalance; the snnual ruphane, rates incresse with age of Erplant; the raje of irease is such that the anmsl ruptore rate in
1996 ia twice the svarage smoal rupture raie for the twelve years prior. These incressing snmiad rates are waed w0 bring Sorward the 12/1656 prevalence to the
Effective date snd 10 estimate: futre claims for the two year period sfter the Effective Date. Annual mjes are sppliad in each case 10 the surviving popolation not
explanted (without re-implant) in a prior yesr. .

'M&soﬂdww-w“mﬁuﬁm—ﬂmmmhMWM Only half the histwrical cxplants reposted
between 1991and 1996 as Dow Coming snd Other Mannfacteter are sttriboted to Dow Corning.  Explamts from 1997 1 the Effective date and 10 yzars into the
future wre extimated 0 occor st the same rae 25 observed in the RSP during 1998 — only surviving implantees who have not already had their implants removed
SrT: prone oo explant, '

# Proportion of Clainss not Approved for Benefit onsist of Clukcants who did not pursue & Chaien or did not gualify for benefits. (Claimants that had no Proof of
Manufacturer, Failed Pre-Screen or had insufficient evidence of a condition.)

Page 2 of 2
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Preliminary and Unchecked

SeukumnﬁaﬁnsmdS(AﬂChh Rm),Paymem,m,Q:i)SPM,OP Friviieged and Confidcatia
Estimated Nominal Settlement Fand Liability
Breast Implant Benefits
Foreign Claims (RSP Rates)
Settlement Rates
Premium Per Settlement Payout Discounted
Total Chalms  Base Per Claim Claim With Preminm Total'
1)) @ < (6) 0
<) ) ) {5}
Expedited Release 5917 2,000 11,834,667 5,795,851
Disease
Option I: Level 1
A 919 50,000 10,000 53,132,606 26,335,695
B 2,749 20,000 4,000 65,976,159 31515434
Ch 274 10,000 2,000 32,568.329 15557211
Option H: Level 1N
SS/SLE .
SS/SLE A 2 250,000 50,000 8,762,872 4,185,841
SS/SLEB 1t 200,000 40,000 2,590,699 1,237,523
SSSLEC : 41 150,000 30,000 7,425,656 3,547,081
GCTS/PM/DM A 12 110,000 2 000 1,543,150 737,131
GCTSB ' 21 75,000 15,000 1,929,643 921750
Rupture 3391 20,000 7 5,000 84,768,530 41,514,120
Explant 8235 5,000 41,174,552 20,164,622
Total 24,039 : i 313,706863 [ 151,512,257
Notes:

t "
Mmmmmmdmommmmmm)mwmmmoﬁwx
{Disclosure Statement, Anmex A - 13).

Percent of
Known Dow
Breskdown of DCC Claims Claims Claims Discount Factor
DCC Oaly + DCC and Others (non RSP) 32411 95% 100%
DCC and Others (RSP) : 1,678 5% 50%
34,0589 100.00% 698
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TAB 3
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Preliminary and Unchecked

Sestloment Claims Sceaarios (Alf Claim Rates), RSP Current Incidence, 622/99, 9:07 PM, OP Privilcged and Confidentia

Caliculation of Carreat Disease Incidence

Based on the RSP Experience
Registrants
Current & Late
Chaims Claims Total
i}) @ @)
fa} Total Settling Domestic Chaims 147,619
[b]  Current Fixed Benefit Claims Approved’ 18462 5,633 34,095
£ A 4,098 81 4,909
M B 12,260 2426 14,686
&1 ©» 12,104 2,395 14,499
[fl Curreat Loag Term Claims Approved ={gy{kH{D) 533 105 £38
{8  SS/SLE’ : 394 . &0 454
) Al : 94 -14 109
1] a* 54 8 62
]| c : 246 37 283
k] PMDMA’ 9 249 1
m ocTs 130 43 173
[m) A’ 29 10 39
) B’ : 101 33 134
o} GCTS/PM/DM A =fk}+{m] 159 iz 17
[p} Current Fixed + Long Term Approved ={b}+f] 28,995 5,738 34,733
Total Claims Filed (incl, Failed pre-screen) 39,423

Proportion Approved for discasc out of those whoclai 73.5%
Proportion of Option I clainiants who would not have been cligible under RSP

Notes:

' Caloculated as the sum of Cuvent Sevesity Approved Claims (RSP Tables 13 & 14) minus Current
Failed Pre-Screen snd No POM Submitted (RSP Table 3). For a count, sce NERA Table, *Count of
Severity Approved.*

? Caiculated as the Current Fixed Benefit Claims Approved for each severity (RSP Tables 13 & 14).
Inciudes Current Fixod Benefit and Current Fixed Afier Long Term. Sce NERA. Table, *Count of
Scverity Approved.”

*  For Current Clsimants Total Discase is calculated as the sum of Curreat Long Term benefits approved

- a5 Single Alicped Injuries and Multipie Alleged Injurics for the respective discase. RSP Table,
What Long-Term Benefit Discase Allegations bave beea Evaluated and Approved for Payment?”
is inconsistent with RSP Table, "What has been the Acceptod Disability Leved for cach Accepted
Disease?”, WeusatbeCmuulnngTumBmeﬁBAppmmdﬁnmﬂwfmnbkbmitdlm
us to count GCTS separately.

‘ &hﬂmdn[ﬂmhmnmhdwﬁfasmmhbksu&um:
count, see NERA Table, *Severity Levels by Disease.”

* Calmhtedu[ﬂhmesﬁemspeﬁwescvmtyhvdwv«lfmAcmRSPTablcsB&MFua
count, see NERA Table, “Severity Levels by Disease *

Page 1 of 1
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SUPPLEMENTAL EXHIBIT 20

Excerpt from Webster’s New World
Dictionary and Thesaurus
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of the overall operation of the MDL 926 Claims Office, equivalent to the amount that it would
likely have had to pay had the MDL 926 Claims Office aciually processed DCC claims.!® The
Plan Proponents believe that these facts compel only one conclusion: the MDL. 926 Claims
Office Materials have already been paid for by DCC. Since all of the MDL 926 Claims Office
Materials (except for the “ARPC-JTS” software) were created by the MDL 926 Claims Office
staff during the course of its operations — commencing in 1994 and continuing throughout the
implementation of the RSP — and since DCC contributed an amount equivalent to a full
operational share of the MDL 926 Claims Office resulting in a substantial subsidy for the MDL
926 Settling Defendants, DCC has the same right as any of the MDL 926 Settling Defendants to
obtain for its claims office the benefit of these materials, Indeed, DCC paid an amount that
exceeds that paid by three of the four MDL 926 Settling Defendants without receiving any of the
benefits the MDL 926 Settling Defendants received, i.e., claim processing. The only benefit
DCC can now receive for its contribution is to obtain access to the materials for the SF-DCT.

B. The MDL 926 Claims Office Materials Provided to the

SF-DCT Are Not Being Used or Will Provide Modest Benefit.

As described below, the SF-DCT has not really obtained the sort of benefit from the
MDL. 926 Claims Office that the Plan Proponents had anticipated. Thus, even if, for some
reason, DCC’s prior payment were not enough, the fact that the benefit obtained was limited
should persuade the Arbitrator to conclude that no compensation is warranted.

1. Manuals, Guidelines, and Other Written
Materials Regarding Processing of Claims.

As noted, the Plan Proponents wanted to obtain for the SF-DCT any written materials
specifying methods for evaluating disease claims under the original global and the RSP. The
Plan Proponents assumed that the MDL 926 Claims Office had created claims processing
guidelines and decision protocols for the claims reviewers that would determine the results for
similarly situated claims. In addition, the Plan Proponents understood that there might be other
procedural guidelines such as mechanisms for intake of claims and documents, work flow
procedures (i.e., how a claim would flow through the processing track), document verification
procedures, and checklists for reviewers to follow that might be useful in designing the SF-DCT
procedures. The Plan Proponents expected these manuals would provide the SF-DCT staff with
the same guidelines that were used by the RSP staff so that the SF-DCT staff could apply
interpretations of criteria and documentation requirements in the same manner as the RSP staff,
thereby avoiding inconsistent results among similarly situated claimants, some of whom might
be applying to both facilities.

$792,350.16 represents 39.14 percent of those disbursements to the MDI. 926 Operating Account listed
in Table 1 that did not include payments of KPMG invoices. Even if we deduct that amount from the
total of $10,680,263.92, DCC paid 27.45 percent of the MDL 926 Claims Office Expenditures. Attached
hereto at Exhibit C are two charts surnmarizing these calculations based on the data contained in the July
5, 2001 letter. :

' Again, see Escrow Addendum at p.21, footnote 9 which notes that DCC’s share of claims
equaled approximately 30 percent,
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In fact, the MDL 926 Claims Office did not provide detailed evaluation manuals or
guidelines. Instead, the SF-DCT initially received boxes of documents, including letters,
memoranda, and annotations for ACTD, GCTS and SLE (under the Long-Term Benefits
Option). These boxes con ined no training matenals or copies of disease manuals. Ann
Cochran, the MDL 926 Claims Office Claims Administrator, explained to the then Claims
Operations Manager for the SF-DCT that formal annotations had not been developed for the
balance of the disease opiions but that drafis of the annotations existed for the other areas. Ina
memorandum dated February 27, 2001 the SF-DCT asked for drafts of other annotations and 2
copy of the RSP training manual. The SF-DCT requested that the information be provided on
disk. On April 23, 2001 a list of documents included in a computer directory (“the MDL
Directory”) was received from the MDL 926 Claims Office, and on May 16, 2001 the MDL 926
Claims Office information was received on eight disks. The information was not edited or
organized in any particular fashion. The disks did not include many documents listed in the hard
copy of the MDL Directory, such as copies of memoranda that SF-DCT disease reviewers
remember receiving, training materials, or documents that the staff hired by the SF-DCT from
the MDL facility had left on their computers. The disks included, among other things:
confidential information, i.e., employee performance evaluations; NUMETOUS Versions of the same
document without any key to which one was currently applicable; memoranda that were started
but not finished, e.g., “Memorandum on the Reconfirm Process” ed March 28, 2001 which
detailed new information but was not completed; and copies of forms used to collect productivity
and quality monitoring information with no statistical summary reports or oufcome reports which
could be used to establish the SF-DCT thresholds. Memoranda providing specific
determinations on specific disease criteria were also contained on the disks. These memoranda
represented issue specific directives to the claims review staff regarding particular items that had
arisen in the course of reviewing individual claims. There were no summaries or guidelines
provided specifying the procedures for processing a Fixed Benefits Option disease claim.

- Intheend, after spending over a year culling through the documents, the staff of the SE-
DCT has advised that these memoranda and other documents are neither self-explanatory nor
organized. Without a table of contents, index, or some other explanation of the documents,
different criteria and interpretations may have been applied at different points in time and it is not
discernable what the current interpretations and criteria might be. In short, the SF-DCT was not
provided with a blueprint for processing and evaluating the claims. Ultimately, the staff of the.
SF-DCT has developed its own manuals using a combination of the memoranda it was able to
cull from the boxes and disks and from ‘nterviews of former MDL 926 Claims Office staff."’
The SF-DCT has not been able to obtain confirmation from the MDL 926 Claims Office
regarding its analysis of the memoranda or even regarding certain specific questions. When the
SF-DCT requested confirmation of accuracy and consistency by sending its manual to Ann
Cochran for review, she indicated, “I will not be reviewing or commenting on your disease
deficiencies, NOS’es, etc. Please do not send me any more material.”

17 The SF-DCT Claims Operations group spent the last year sorting through the MDL 926
Claims Office database documents and interviewing former MDL 926 Claims Office employees in an
attempt to re-create MDL 926 Claims Office Processing Protocols. In some cases MDL 926 Claims
Office Annotations received were never updated to reflect the actual processing changes that took place.
There were instances where the worksheets reflected current information but lacked the detail on why
processing changes occurred.
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