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UNITED STATES DISTRICT COU JUL Z--5 2005
EASTERN DISTRICT OF MICHIG ‘
SOUTHERN DIVISTON C.LEHK’S OFFICE
DETROIT
In Re:
DOW CORNING LITIGATION Civil Action No. 00-CVY-00001
MASTER DOCKET

HONORABLE DENISE PAGE HOOD

CASE MANAGEMENT ORDER NO. 4A
(Class 15 Claim of Province of Manitoba)

This Case Management Order (“*CMO™) No. 4A is entered pursuant to the
Amended Joint Plan of Reorganization, as effective June 1, 2004 (the “Plan™), the
Litigation Facility Aprcement (“LFA™), and this Court’s continuwing jurisdiction over
claims asscrted against the DCC Litigation Facility, Inc. (the “Facility™), which is
predicated, inter alia, on Article I1I of the United States Conslitution, the Bankruptcy
Code, Proofs of Claim that werc previously filed, and various provisions of the Plan and
I.FA including, but not limited to, Scctions 8.7.1, 8.7.3, 8.7.7, 8.7.8, 5.13.1, 5.13.3,
5.13.4, and 5.13.5 of the Plan and Scctions 5.02(c), 5.02(e), 6.01, and 6.05 of the LFA.

Section 5.13.5 of the Plan slaies thal any Class 15 (Government Payor) Claim not
seltled or estimaled for disitibution on or before the Conlitmation Date shall be

channeled to the Facility for purposes of Claim liquidation.

Section 5.02(c) of the LFA statcs that claims in Class 15 that were not allowed or
estimated before the Confirmation Date shall be resolved by litigation. Scetion 6.05 of
the LFA statcs that claims in Class 15 that have been channcled to the Facility for

resolution shall be dealt with in accordance with the terms of the Case Managemeni

Orders.
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This CMO No. 4A supplements prior CMOs issued by the Courl. CMO No. 4A
governs the Class 15 Claim of the Province of Manitoba, which is channeled to the
Facility pursuant to the Plan and the LFA. This Order may be supplcmented to provide
morc specific procedures (consistent with the terms of this Order and the Plan) as the
contours ol the hitigation involving Class 15 Claims become better known and more fully

developed.

The Court orders as follows:

1. Required Procedure for Commencing Litigation Against the Facility
Based on a Class 15 Manitoba Claim

(a) The Claims Administrator of the Settlement Facilily — Dow
Corning Trust shall send a Notice Leiter to the Class 15 Province of Manitoba Claimant.
The Notice Letter shall inform said elaimant of the Effective Date of the Plan, The
Notice Letter will include a copy of this CMO No. 4A and a copy of the civil cover sheet
attached hereto as Exhibit A,

(b Class 15 Province of Manitoba Claimant, should it wish to
pursuc litigation against the Facility, shall commence an action against the Facility by
filing with the Clerk of this Court a complaint and a civil cover sheet within 90 days of
the date of the Notice Letter and by paying the applicable filing fee. The caption of the
complaint and page 2 of the civil cover sheet will identify that the complaint relates to a

Class 15 Claim.

(c) Upon receipt of the complaint, civil cover sheet, and filing lze,
the Clerk of this Court shall assign each Class 11, 14, 14A, 15 and 17 Case a docket
number. Each case shall identify the action as a Class 11, 14, 14A, 15 0r 17 respectively,
in order to distinguish the Class 11, 14, 14A, 15 and 17 Cascs from the Opt-Out or Non-
Settling Tort Cases.
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(d) Within 30 days of the date of the {iling of the complain,
the Class 11, 14, 14A, 15 or 17 Claimant will serve a copy of the complaint on the
Facility at: DCC Litigation Facility, Tnc., 2.0. Box 2089, Midland, MT, 48541-2089, by
regular U.5. mail. The Class 11, 14, 14A, 15 or 17 Claimant will include, along with a
copy of the complaint, a request to waive scrvice of the summons, The Facility will
waive service of the summons and will return the waiver to the Claimant or his/her

counsel within 30 days.

(c) The Facility will file and serve an answer or other responsive
pleading to each complaint filed by a Class 11, 14, 14A, 15 or 17 Claimant within 60

days after scrvice of the complaint.

{(f) Absenl proof that a Class 11, 14, 14A, 15 or 17 Claim had not
accrucd as of the 90-day deadlinc following the date of the Notice Letter, the failure bya
Class 11, 14, 14A, 15 or 17 Claimant to timely filc and serve a complaint in accord with
the requirements set forth in Sections 1(b) and (d) above may, abscnt good cause, forever

bar any and all claims and causcs of actions by Class 11, 14, 14A, 15 and 17 Claimants.

2. General Sequence of Cases

Pending subsequent orders by the Couri concerning the scheduling and
management of Class [1, 14, 14A, 15 and 17 Cascs, the Class 11, 14, 14A, 15 and 17
Cases shall proceed toward certification for trial according to the following sequencc: (1)
notice and filing period; (2) claim description, analysis, and review; (3) consolidated
motion practice, il applicable and necessary; (4) pre-trial settlement procedures, including

ADR; (5) case-specific discovery; and (6) trial.
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3. Imitial Claim Description and Review

(a) Due to the unique and individualized nature of each Class 11,
14, 14A,15 and 17 Claim, the standardized Claimant Questionnaire discussed in CMO
Nos. 1-2 for the Opt-Out or Non-Settling Tort Claimants will not be used in the Class | 1,
14, 14A, 15 and 17 Cases. However, if the Class 15 Province of Manitoba Claimant
timely files a complaint against the Facility, it shall complete and scrve upon the
Facility, within 180 days of the date of the filing of the complaint, a “Claim Sunumary
and Description” concerning its Class 15 Claim. This Claim Summary and Description
shall include a written description of the Claim, the legal and/or statutory bascs
supporting the Claim, the relevant facts, including relevant dates, giving risc to the
Claim, the individuals and/or witnesscs with knowledge or information concerning the
Claim (meluding name, address, and contact information), and a statement of the claimed
damages. Ifthe Class 15 Claim is based on contribution or indemmity, or is otherwise
related to any other underlying claim, cause of action, judgment, or settlement, the Claim
Summary and Dcescription shall also include similar information concerning the
underlying claim, cause of action, judegment, or settiement. The Claim Summary and
Description shall also include copies of all potentially relcvant documents and records
ncluding, but not limited to, bills, invoices, checks, memoranda, correspondence,

pleadings, orders, judgments, or settlements.

(b} Failure to serve on the Facility a complete and accurate Claim
Summary and Description within 180 days of the datc of the Noticc Letler may, abscnt
good cause shown, and upon motion by the Facility, constitute grounds for dismissal of a
Class 11, 14, 14A, 15 or 17 Case. However, because the Class 15 Province of Manitoba
Claim involves sub-summaries for each of approximately 500 patients, the failure to
timely file a complete and accurate Claim Summary and Deseriplion for any one patient

will not invalidate the entire Class 15 Province of Manitoba Claim.
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(c) The purpose of the Claim Summary and Description is to
cnable the Facility to understand, analyze, and evaluate the (llass 1 1,14, 14A, 15 0r 17
Claim. Tf the information provided by a Class 11, 14, 14A, 15 or 17 Claimant in the
Claim Summary and Description is incomplele or otherwise insufficient for this purpose,
the Facility will send a letter to the Class 11, 14, 14A, 15 or 17 Claimant identifying the
deficiencies in the Claim Summuary and Deseriplion. 1f the Class 15 Manitoba Claimant
then fails to remedy the deficiencies in the Claim Summary and Deseription within 60
days from the date of the deficiency letter, the Case may, upon motion by the Facility, be

subject to sanctions and/or dismissal,

{cd) Upon reccipt of the Claim Summary and Descriptions from the
Class 11, 14, 14A, 15 and 17 Claimants who have timel y conunenced an action against
the Facility in accord with the procedures outlined in Section 1 ahove, the Facility shall
conduct a preliminary analysis of the Class 11, 14, 14A, 15 and 17 Cases. This anal y$15
shall be completed within 210 days from the datc of the Notice Letter described in
Section 1(a) above and a summary report regarding the Class 11, 14, 14A, 15 and 17
Cases will be provided by the Facility to the Special Master and others as designated by
the Court. The Special Master will then make a recommendation to the Court concerning

future scheduling and sequencing of the Class 11, 14, 14A, 15 and 17 Cases.

4, Completed Discovery

Hundreds of depositions of plaintiffs, corporate representatives and experts have
been taken in MDT.-926 and related state court proceedings. In addition, millions of
documents are available for inspection through the MDI, Depository in Birmingharm,

Alabama. The documents are also available on CD-ROM Disks.

These documents and depositions are available to the parties for use in individual
trials in accordance with the Rules of Evidence and various orders of the MDL Coutt.
Additional non-case specific discovery will only be conducted if it is recommended by

the Special Masler and authorized by the Court.
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The report of the 706 Panel appointed in the MDL proceeding, together with the
record associated with the 706 Panel process (including any depositions), similarly will
be available to the parties for use in individual trials in accordance with the Rules of

Evidence and various orders of the MDL Court,

8. Case Specific Discovery

Besides the Claim Summary and Description discussed in Section 3 above, and
until the Facility completes its preliminary analysis and report concerning the Class 11,

14, 14A, 15 and 17 Cases, and this Court issues a further order regarding the scheduling

and scquencing of the Class 11, 14, 14A, 15 and 17 Cases, no other case-specific
discovery shall be conducted by the Facility or the Claimants in the Class 11, 14, 14A, 15
and 17 Cases unlcss leave is obtained from the Special Master to conduct case-specific

discovery out of the sequence desceribed in Section 2 above.

Duc to Manitoba Personal Health Tnformation Act (PLIIA) patient privacy
restrictions, it ts hereby ordered that Province of Manitoba is authorized io produce
patient records relating to its Claim, but that the Facility must treal such records and
information confidentially, and such records and information shall be used only for
purposes of this litigation, shall be treated as confidential and not divulged to anyone
olher than the Facility, its coumsel, stalf and experts on a need-to-know basis or to any
medialor also on a need-to-know basis, shall be filed under seal and not divul ged in court
or a court filing unless advance notice and an opportunity to be heard are first given to

the Province of Maniloba.
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6. Miscellaneous

The provision contained in Scctions 13-16 of CMO No. 1 shall apply to the Class
11,14, 14A, 15 and 17 Cases as if fully rc-written and re-stated herc.

ORDERED this he UL 2 5 2005y o | ..,:_,.__2005

SE PAGE HOOD ()
Chrfted States District Judge

2652.2 10000-060
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PURSUANT TO LOCAL RULE 83.11

1. Is this a case that has been previously dismissed? ] Yes

DND

If yes, give the following information:

GCourt
Case No.:
Judge:
2, Other than stated above, are there any pending or previously
discontinued or dismissed companion cases in this or any other D Yes

court, including state court? {Companion cases are matters in which D No
it appears substantially similar evidence will be offered or the same

or related parties are present and the cases arise out of the same

transaction or occurrence.)

If yes, give the foliowing information:

Court:

Case No.:

Judge:

Notes :
S
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15 44 Reverse (Rov. 11/04)
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Autherily For Civil Cover Sheet

The 13 44 civil cover sheet and the information contained herein neither replaces nor supplements the flings and service of pleading or other pupers us required
hy law, excepl as provided by local rules of court. This form, approved by the Judicial Conlerence ol the United States in Scptember 1974, 15 required for the use
of the Clerk of Court for the purpese of initiating the eivil docket sheet, Consequently, a civil cover sheet is submitted to the Clerk of Court lur each civil complaine
filed. The attorncy filing a ease shovld complete the form as ollows:

L {4) Plaintils-Defendants. Enter names {last, first, middle initial) of plaintifand defendant 11 the plaintitt or defendant is a government agency, use anly
the [ull name ot standard abbreviations. If the plaintiff or defendant is an o fficial within # government apency, identify tirst the ageney and then the ofiicial, giving
buith nume and title.

() County of Residence, Tor each civil caye led, except 1.8, plaintiff cases, enter the name of the county where the first listed plaintiff resides at the lime
ot filing. In U.5. plaintiff cascs, cnter the name of the county in which the first Tisted defendant resides at the time of filing, (NOTT: Tn lund condemnation cascs,
the county of residence of the “defendant™ is the location ol the trucl of Tand invelved.)

{c) Attorneys. Huter the firm name, address, teleplone number, and attorney ol record. 11 there are several attorneys, list them on un atlachmenl, noting
in Lthis section “(see altachiment)”.

II.  .Jurisdiction. The basis of jurisdiction is sct forth under Ryle &), T.R.C.P., which requires that jurisdictions be shown io pleadings. Place an X in anc
of the boxes. Lfthere is more than one basis of jurisdiction, precedence is given in the order shown below.

United States plaintitf. (1) Jurisdiction based on 28 U.S.C 1345 and 1348, Suits by agencies und ollicers of the United States arc ineluded here.
TInited States defendant. (2) When the plaintift is suing the United States, its officers or ageneies, plaee an “X™ in this hox.

Federal question, (3) This relers W suits under 28 118.C. 1331, where jurisdiction arises under the Constitulion of the United States, an amendment to the
Constitution, un el of Congress or a treaty ol the United States. [ cases where the U5 is a party, the U8, plainti/f or defendant cade takes preccdence, and box
I or 2 should be marked.

Diversity of citizenship, (4) This refers to suits under 28 U,5.C, 1332, where parties are cilizens of different states. When Box 4 is checked, the cilizenship of the
different parties must be checked. (Scc Section 1l below: federal question welions luke precedence over diversity cases.)

1. Residence {citizenship) of Principal Parties, This section ol the 15 44 i5 10 e completed if divessity of citizenship was indicated sbove. Mark this section
for each principal party.

TV,  Nature of Suit. Pluce an “X* in the apprapriate box. [Fthe nature of suit cannot be determined, be surc the cause ol action, in Section V1 below, is sufficicnt
L enable the deputy clerk ot the statistical clerks in the Administrative Offlee to determing the nature of suil. T he cause (its more than onc nature of suit, seleet
the most definitive.

V. Origin, Place an “X" in one of the seven boxes.
Original Proceedings. (1) Cascs which originate in the United States distriel courls.

Remuved from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 2R 1150, Section 1441, When the petition
for remaval is granted, check this box,

Remanded from Appellate Courl. (3) Check this box ot cases remanded to the district court for further action. Use the dule of remand as the filing date,
Reinstated or Reopenzd. (4) Check this box for cases reinstated or reopened in the distrivt court. Use Lhe reopening date as the filing date.

Transfcrred from Another Digtriet. (5) For cuges ranslered under Tite 28 1.8.C. Section 1404(a). Do not use this for within distriet transfers or multidistrict
Iigation transfiers,

Multidistrict Litigation. {6) Cheek this box when a multidisiriet case 15 (rans(erred into the district under authoeity of Title 28 U.S.C, Section 1407, When thig box
is checked, do not cheek (5) above,

Appual iy Dhstrict Judge lrom Magisteate Judgment. {73 Check this box for an appeal from a magistrate judge’s decision.

V1.  Cause of Action, Report the eivil statute directly relsted to the cause ol action and give a brisCdescription of the cause, Do net cite jurisdictional statutes

unless diversity. Examplc; L5, Civil Statute; L 553 ) .
Briel Description: [nanthotized reception of cable scrvice

YIl. Requested in Complaint. Class Action, Place an “X™ in this hox il yon are (ling u class action under Rule 23, FILCv P,
Temynd, Tn (his space enter the dollar amount {in thousands of dollars) being demanded or indicate other demand such ws a preliminary injunction,
Jury Demand, Cheek the appropriste box (o indicale whether or not s jury is being demanded.

VIV, Related Cases, This section ol the J5 44 is used o reference related pending cases if any. 1f there are related pending cuses, insert the docket numbers
and the corresponding judge names for such cases.

Dyate and Attorney Signature. Date and sign the civil cover sheet,




