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In re:  Dow Corning Corporation, Reorganized Debtor

P.O. Box 665, St. Marys, OH  45885
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Phone (419) 394-0717     Fax (419) 394-1748

Sybil Niden Goldrich

Ernest Hornsby, Esq.

Dianna Pendleton-Dominguez, Esq.

December 14, 2007
 

Dear Late Claimants in Groups 1 - 7,
 

The Claimants’ Advisory Committee has been negotiating a resolution of late claim requests for the past year.  We recently finalized a settlement agreement with Dow Corning that affects late claim requests in Groups 1 - 7.  On December 12, 2007, the District Court approved the settlement agreement in its order titled, “Agreed Order Allowing Certain Late Claimants Limited Rights to Participate in the Plan’s Settlement Facility.”  (We will refer to this order as the “Agreed Order” in the rest of this letter.)  It is important that you read this letter from the Claimants' Advisory Committee and the “Agreed Order” so that you understand your options and the deadlines that apply.  Your options and deadlines as a late claimant are different from the options and deadlines that apply to timely filed claimants.  If you are represented by an attorney, consult with your attorney before making any decision.

The “Agreed Order” gives you an opportunity to receive compensation in the Dow Corning Settlement Program if you can document that you have or had an eligible implant.
[1]  We think the settlement is a significant and positive development, and we are writing to encourage you to accept it.

What is the next step you need to take?  You do not need to take any action to accept the settlement.  You will automatically be included in the settlement unless you file a written rejection of the settlement with the District Court that is received on or by January 11, 2008.  If you want to accept the settlement now, simply sign the “Notice of Acceptance Form” and return it to the Settlement Facility at the address listed on the form.  

On or about January 21, 2008, the Settlement Facility that processes Dow Corning claims (called the SF-DCT) will send you a package (if you have not rejected the settlement) that contains claim forms and information to file a claim for compensation.  The package will also list a toll free number that you can call if you have questions about submitting a claim.  You must submit your claim forms and medical records so that they are postmarked on or by January 21, 2009 (Class 5 and 6 deadline) (Class 7, 9 and 10 deadlines are July 21, 2008).  This gives you six months (Class 7, 9, and 10) and one year (Class 5 and 6) to gather your medical records and submit a claim.  If you do not submit your claim form(s) and supporting documents for compensation on or before your deadline,  then your claim will be permanently dismissed and you will not be eligible for compensation. 

We encourage you to accept the settlement.  We think the settlement is fair and reasonable, and we support and encourage all late claimants to accept it as the best way of ensuring an opportunity to receive compensation for your injuries.  If you can document that you have or had a Dow Corning breast implant, then you have three settlement options to choose from.  All of these options are described in greater detail in the “Agreed Order.”  Please read through the options carefully.  

The “Full Payment Long-Term Option” (described on pages 5-9 in the Agreed Order) allows you to receive full payment of up to 100% of the grid amounts for your Explant, Rupture and/or Disease Option 1 claim, but it also has a delay before payments will be made, and it requires a finding by the District Court that the total amount of payments in this option will not affect Base Payments to timely claimants or have a materially adverse effect on the payment of Premium Payments to timely claimants.  Payments under this option may be reduced depending on the District Court’s decision.  Pease note that these delays in payment are similar to the delays timely filed claimants experienced in having their claims reviewed and paid.

The settlement agreement also covers breast implants manufactured by certain other companies (described on pages 9-10), as well as certain non-breast implant products manufactured by Dow Corning (described on pages 10–11).  Claimants in Class 7 who do not have a Dow Corning breast implant are not eligible for Explant and Rupture benefits.

If you reject the settlement, you should know that the risks of litigating your late claim request are substantial, and it will likely be time consuming and expensive to proceed with litigation.  Courts will allow late claim requests only if an applicant can establish grounds for “excusable neglect” in failing to file a timely claim during the bankruptcy.  Claims for “excusable neglect” are rarely allowed by courts, because this standard is very difficult to meet.  In addition, because we support the settlement, we cannot assist or support any late claimant who rejects the settlement to proceed with litigation.  We urge all late claimants in Groups 1 - 7 to accept the settlement.
Read through the “Agreed Order” carefully.  If, after reading the “Agreed Order”, you have a question about whether to accept or reject the settlement, you may contact us online at info@tortcomm.org, by phone at 419-394-0717, or at the address listed above.  Please note that our offices will be closed for the holidays from December 24, 2007 – January 1, 2008.  This means that we will not be available to answer your phone calls during this time; however, we are always available to answer questions by email (info@tortcomm.org).  Once you receive your claim forms in January 2008, the Settlement Facility has a toll-free phone number that you can call to ask questions about applying for compensation.  As noted, you can also visit the Settlement Facility website at www.dcsettlement.com or our website at www.tortcomm.org for more information.
 

If you have a late claim request that is not listed in Groups 1 - 7, then this settlement agreement and Agreed Order do not apply to you and your claim will be contested and subject to dismissal if you do not meet the legal standard of excusable neglect.  This means that no new late claim requests will be accepted by the Debtor's Representatives and Claimant's Advisory Committee absent extraordinary circumstances.  The Agreed Order states that "late claim requests dated after June 1, 2007 or received by the Court after June 5, 2007 are presumptively without merit and the allowance of these late claim requests other than through an agreement by DCC and the CAC and an order of this Court would unfairly prejudice the interests of timely filed claimants, increase the administrative burdens and costs of the SF-DCT, undermine the SF-DCT's need for certainty in formulating accurate projections and administering the Settlement Fund, and threaten the important rule of finality inherent in the confirmation of the Plan under the Bankruptcy  Code."  P. 13 of the Agreed Order. 


�[1] In January 2008, you will be sent a complete list of eligible implants and ways to document the identity of your manufacturer.  For Classes 5, 6.1, 6.2, 9, 10.1 and 10.2, eligible implants are those made by Dow Corning.  For Class 7, eligible implants are those made by Baxter, Bristol, Cox Uphoff (CUI), Mentor, Bioplasty, Medasil, Silimed, Societe Prometl, or Koken and implanted from January 1, 1976 to January 1, 1992.  


 


 


Thanks,


 


Dianna Pendleton-Dominguez�Claimants' Advisory Committee





